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JUDGMENT

RAVEENDRAN,  J.

Thi s appeal by special |eave is filed against the judgnent
dat ed 10. 8. 2001 passed by the Hi gh Court of Kerala in OP.
No. 19079/ 1997, wherein the appellants had chal |l enged the
constitutional validity of the Sivagiri Mitt Emergency
Provi sions (Ordinance), 1997 and the Sivagiri Mitt
(Emer gency Provisions) Act, 1997, (Kerala Act No.17 of 1997)
repl aci ng the said Odinance.

2. Sree Narayana Quru, a great social reforner and saint,
founded Sree Narayana Dharma Sanghom-at Sivagiri Mitt;,
Varkal a. The said Sanghom consi sted of nenmbers who

foll owed and believed in the teachings of Sree Narayana Curu
The nenbers of the Sanghom were the nmonastic order of

Sanyasi di sci pl es nom nated under ‘the WI| executed by Sree
Nar ayana Guru. Certain disputes having arisen in respect of the
affairs of the Sanghom the Kerala H gh Court formed a schene
for the said Sanghom as per its judgment dated 26.3.1959 in
Appeal Suit No.14 of 1956, arising fromO S. No. 127 of 1954
on the file of the Sub-ordinate Judge, Attingal

3. As per the schene, all Sanyasins, who were the nenbers
of Sree Narayana Dharnma Sanghom on the date of coning into
force of the scheme, becane the nmenbers of the Sree Narayana
Dhar ma Sanghom Trust ('’ Trust’ or 'Sanghom for short). The
schene requires constitution of a Board from anbng the
nmenbers/trustees for the managenent and adm ni stration of the
Trust, such Board consisting of not |ess than 7 and not nore
than 11 nenbers, all to be elected by and at a special neeting
of the General Body. The Board is to hold office for \a term of
five years. Provision is made for the Board to fill up .any
vacancies arising in it. The scheme contenpl ated sel ection of
future nmenbers of the Trust from persons having the follow ng
qualifications (clause 7)

(a) who have undergone a course of training in the

Mat ha- mahapadhasal a under this Sanghom

(b) who are free, in thought, word and deed from
casteismand religious fanaticism

(c) who dedi cate thenselves to the service of the
Sanghom for |ife;
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(d) who are Thyagis free frommarital and famly
attachnents;

(e) who are not bel ow the age of 25;

(f) who follow and observe the principles and code of
conduct laid down by the Guru for Sanyasins; and

(9) who are prepared to abide by the rules and
regul ati ons of the Sanghom as al so the decisions of
the Board that may be taken fromtime to tinme.

Clause 7 of the Schene further provides that it shall be
conpetent for the Board to accept the service of any Sanyasins
havi ng qualifications sufficient in the opinion of the Board and
enrol such Sanyasins as menbers of the Sanghom at a specia
nmeeting of the Board if they apply for menbership, the

subj ective opinion of the Special Board in matters relating to
such qualifications and fitness being final and bi ndi ng. Cl ause
15 of the Scheme provides for suspension or renoval of a

menber fromthe Sanghom

4. It is stated that elections to the Board of the Trust were
hel d on 26.7.1994 and 11 menbers were el ected to the Board.

But six of themresigned. There is a controversy as to whether

two out of those six who resigned, wthdrew their resignations.

On the ground that the resignations of nenbers reduced the

nunber bel ow the quorum on 14.10.1994, the outgoing Trust

Board convened a neeting of the general body and fixed the

date for fresh elections as 22.11.1994. The first appellant herein
filed OS. No.247/1994 on the file of the Sub-Judge, Attingal

for a declaration that the decision taken in the general body
nmeeting on 14.10.1994 to convene a special neeting of the
Sanghom on 22.11.1994 to conduct-an election for the Trust

Board was illegal, and for a permanent injunction restraining

the defendants (outgoing Board nenbers) from conducting

such el ections. A tenporary injunction was granted on

21.11.1994. An appeal filed on 23.11.1994 by the defendants in
that suit, against the said tenmporary injunction was all owed and
the order of tenporary injunction granted by the Sub-Judge was

set aside by the appellate court on 2.12.1994. The first appell ant
chal | enged the order of the appellate court in a revision before
the Kerala Hi gh Court, on 16.12.1994. During the pendency of

the revision petition, the elections were held on 25.12.1994 and
a new Board were el ected.

5. The Kerala Hi gh Court by order dated 19.6.1995,

allowed the revision petition. It held that prim facie, the Trust
Board el ected on 26.7.1994 had the requisite quorum-and

therefore the fresh election held on 25.12.1994 was-i nval i d.
Consequently, it directed the Board el ected on 25.12.1994 to

hand- over the managenent of the Sanghomto the Board

el ected on 26.7.1994, with a further direction to the Board

el ected on 26.7.1994 to take steps to fill up the vacancies to the
Board as per the provisions of the schene. The review petition
filed by the Respondents in the Revision was rejected on
16. 1. 1996. There were also other suits (O S. No. 192/1995 and

O S. No. 801/1996) and several ancillary proceedi ngs between

the two factions, one | ed by Swany Prakasananda and the ot her

| ed by Swany Swar oopananda.

6. On a conplaint dated 24.6.1997 by one of the factions,
proceedi ngs under section 145 Cr.P.C. were initiated by the
District Magistrate, Thiruvanant hapuram who passed an order
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dat ed 25.6.1997 placing the properties of the Trust under the
recei vership of the Deputy Collector pending ascertainment as
to who was in actual control of the properties/affairs of the
Trust. Subsequently, on 9.10.1997, he directed the Receiver to
rel ease the properties of the Trust to the Trust Board as there
was no |ikelihood of breach of peace.

7. On the sane day (9.10.1997), Sivagiri Mtt Enmergency
Provi si ons (Ordinance) Act, 1997 was promul gated by the

CGovernor of Kerala for taking over the managenment of the

Trust for alimted period. In viewof it, the District Mgistrate
cancel l ed the further proceedi ngs under section 145 Cr.P.C. on
13.10. 1997. On 19.2.1998, the Ordi nance was replaced by the
Sivogiri Mitt (Emergency Provisions) Act, 1997 (' Act’ for

short). The Preanble to the Act (relevant portion) read thus :

AND VWHEREAS, of |ate, serious disputes have arisen

bet ween t'hose concerned with the administration of the said
Trust and of its properties inter se, the beneficiaries,

foll owers and the devotees forming thenselves into

fighting groups and taking sides |leading to a situation
where there is an atnosphere of viol ence; unrest and

tension in Sivagiri Mitt and all other institutions governed
by the Trust, seriously affecting their admnistration

AND WHEREAS proceedi ngs under section 145 of the

Code of Crimnal Procedure, 1973, in regard to the
possessi on of the Trust including Sivagiri Mitt at Varkal a
are in force and the Trust and its properties have passed
into the possession of the Receiver appointed by the

Di strict Magistrate, Thiruvananthapuram

AND WHEREAS the rival factions of the ’Sanyasins’ are
asserting possession and control in-the admnistration of the
Trust properties even after the taking over of the possession
and nmanagenent of the properties of the Trust by the

Recei ver appointed by the District Mgistrate,

Thi ruvanant hapur am and t hereby causing breach of peace

in the respective institutions;

AND WHEREAS in view of the situation which has so

arisen with regard to the managenment of the Trust along

with all institutions owned, possessed or run by the Trust, it
is necessary to take over, in the public interest, for alimted
peri od, the managenent thereof and any delay in taking

over the managenent of the Trust woul d be highly

detrimental to the interest and objectives of the Trust;"

Section 3 of the Act provided for the vesting of the

management of the Trust in the Government for a period of two
years, with effect from9.10.1997. The proviso thereto enabled
the State Governnent to continue the vesting fromtinme to tineg,
after the expiry of the initial period of two years, the tota
period of vesting however, not exceeding in all 5 years from
9.10.1997. Section 4 set out the general effect of vesting.
Section 5 provided for the adm nistration of the Trust. Section 6
provided for constitution of an Advisory Council by the State
Government to advise the Administrator in the nanagenent of

the Trust. Section 8 enabled relinqui shnent of nanagenent

bef ore the specified period. Section 9 provided for resol ution of
any dispute relatable to the Trust by a tribunal constituted under
the Act. In ternms of the O dinance/ Act, an Adm nistrator was
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appoi nted who took over the nanagenent of the Trust. An
Advi sory Council was constituted by the State Governnent, to
advi se the Administrator in the managenent of the Trust.

8. On 24.10.1997, the appellants filed WP. No.19079/1997
chall enging the validity of the Ordinance. Wen it was replaced
by the Act, it was al so challenged by suitable anendnent to the
wit petition. By inpugned judgnent dated 10.8.2001, a

Di vi sion Bench of the Kerala Hi gh Court upheld the validity of
the Act and di sposed of the wit petitions with the foll ow ng
directions :

"We therefore direct the Adm nistrator and Advi sory

Council to take all steps as per the Act to conplete the

el ection process. The Council has to take all steps under
Section 6(5). W nmay indicate that the list they have finally
prepared be treated as prelimnary list. They will call for
t he objections and conply with all other formalities and
finalise the list within a period of six weeks fromtoday.
Governnment _on the basis of the said final list will take
further steps-in the matter and conplete the el ection
process within a period of one nonth thereafter. Steps
shoul d be taken to conduct election in a smooth and orderly
manner and put the elected Trust Board in office

i medi at el y.

We hope that nenmbers of the warring groups wll take

earnest efforts to uphold the teachings and nessages of

Sree Narayana CGuru. We hope it would be their endeavour

to spread Guru’ s message for the goodness of the manki nd.
Teachi ngs of Sree Narayana Guru is the very soul of our

soci ety which is to pass fromone generation to another. Let
us preserve it for posterity. Charles Caleb Colton, ‘a British
Clergyman and witer in the 18th century said that nen
woul d wrangle for religion, wite for it, fight for it,
anything but live for it. Disciples of Sree Narayana Guru
shall not wrangle for power but propagate his teachings,
fight for it and live for it. Let the, try to uphold Quru's
uni que phil osophy, i.e. One Caste, One Religion, One God

for Man."

9. The appellants filed SLP [C] No.15689/2001 on 6.9. 2001
chal l engi ng the order of the Kerala High Court and notice was
ordered on 21.9.2001. Elections to the Trust Board was

conducted by the State Governnment on 11.10.2001 as per the
directions of the Kerala H gh Court and 11 trustees were el ected
for atermof 5 years. On 13.11.2001, the State Governnent

reli nqui shed the managenent of the Trust, and the Trust Board

el ected on 11.10.2001 is in charge of the affairs of the Trust.
The next election is due in Qctober/ Novenber of this year.

10. VWen the appeal was taken up for hearing, Sri P.P. Rao,
| ear ned seni or counsel appearing for the State of Keral a,

subm tted that the nanagenment of the Trust havi ng been
del i vered back to the elected Board and the period of vesting of
managenent in the CGovernnent having expired during the

pendency of this appeal, the Act has exhausted itself and this
appeal relating to the challenge to the Act has becomne

i nfructuous.

11. The appel | ants, however, contended that certain acts done
in pursuance of the provisions of the Act were illegal; that they
were aggrieved not only by the Act, but also by the advice
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gi ven by the Advisory Council constituted under the Act and
action taken by the State Governnment on the basis of such

advice; that in particular, they were aggrieved by the advice
tendered by the Advisory Council by report dated 7.9.2001 and
accept ance thereof by the Governnent, for the renoval of the

18 Sanyasi ns who had been duly enrolled as nmenbers of the

Trust in 1988, 1993 and on 22.12.1995 and 8. 3.1996, as al so the
renoval / excl usi on of six of the original nenbers; that the

el ection held in 2001, excluding the said 24 legiti mte nmenbers
of the Trust fromparticipating in the said election was invalid;
and that, therefore, the present Board is an illegal body. It was
submitted that if this Court, were to hold the Act to be invalid,
necessarily the constitution of the Advisory Council and the

advi ce of the Advisory Council and action taken thereon by the
State CGovernment woul d al so be invalid, and therefore, it is
necessary to go into the question of validity of the Act, even
though the Act has exhausted itself.

12. After the matter was argued for sone tinme, M. Soli J.
Sor abj ee, | earned seni or counsel appearing for the appellants,
submi tted on instructions, that in view of the events that took

pl ace during the pendency of this appeal, in particular, the term
of the Board elected in 2001 now nearing its end, and the Act
being no longer in force, the appellants will not press their

challenge to the validity of the Act, if the follow ng
renedi al / corrective neasures are taken through an i ndependent
agency :

(i) to consider the validity of the adnmission of the 18
Sanyasi ns as menbers of the Trust (who have been
subsequent |y excl uded/renoved from menber shi p

as not validly admtted to nmenbership);

(ii) to consider the legality, correctness and validity of
the removal / excl usi on of the said eighteen
menbers, as also six of the original menbers.

(iii) to finalize the voters lList/Electoral Roll for the
el ections to the Board to be held this year, taking

note of the decision relating to the validity of

renoval of the said 24 nenbers

(iv) to conduct the elections for el ecting the new Board
wi thin six nonths, and supervise the handi ng over
of the charge to the newy el ected Board.

He al so suggested that one of the nenbers of the Trust (to be
nom nated by the contesting private Respondents), may be
appoi nted to render any assistance to the Authority appointed
by this Court for the aforesaid purposes.

13. Sri Rakesh Dwi vedi, |earned senior counsel “appearing for
the contesting private respondents subnmitted that the Act was
valid and the action taken on the advice of the Advisory

Council in excluding 24 nmenbers fromthe Trust was al so

valid. He, however, further submtted, on instructions, that to
put an end to the litigation and in the interests of the Trust, his
clients have no objection for appoi ntment of an independent
authority to examine the correctness of the exclusion of 24
menbers and to finalize the voters list. He, however, submtted
that the independent authority should be a retired Judge of this
Court. He al so suggested the name of Swany Sugananda to

assi st such authority.

14. In view of the aforesaid subnissions on behalf of the
parties, we find it unnecessary to exam ne the constitutiona
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validity of the Act. On the facts and circunstances, we find the
request by appellants for appointnment of an independent

authority for finalizing the voters list by exam ning the
correctness of exclusion/renoval of 24 nenbers, and to

supervi se the elections, is just and proper. This appeal can,
therefore, be disposed of by appointing a retired Judge of this
Court, as the Authority to performthe followi ng functions : (i)
to scrutinize and decide the validity of the adm ssion of 18
nmenbers to the Trust; (ii) to exam ne and deci de whet her the
renoval / excl usi on of the said 18 menbers as al so six of the
original nmenmbers fromthe Trust is valid; (iii) to finalize the |list
of voters for holding elections to elect the Trust Board; and (iv)
to draw up the cal endar, ‘and supervi se the conduct of the

el ections for the Board, the declaration of the results, and the
handi ng over of the charge fromthe existing Board to the newy

el ected Trust Board. Both sides consented to Shri Justice K S.
Pari poornan, a retired Judge of-this Court being appointed as
such Authority.

15. I't i's unfortunate that an institution founded by a great
social reformer is entangled in faction politics, coups and
counter coups, and litigations, that too between groups of
Sanyasi n disciples of the Giru who swear all egi ance and
conmitrment to his great ideals. W hope and trust that at |east
fromnow onwards, all the nenmbers of the Sanghomwi |l work
inunity, with a constructive attitude, ‘understandi ng and

tol erance, to propagate the ideals and phil osophies of Sree

Nar ayana Guru for uphol ding the noral val ues, for inspiring
soci al refornms, and for eradication of caste, untouchability,
religious fanaticismand to usher in universal brotherhood.

16. Accordingly, we dispose of this appeal with the
follow ng directions

(1) M. Justice K S. Paripoornan, a retired Judge of
this Court, is appointed as the appropriate

Authority to performthe functions nmentioned in

para (14) above.

(ii) The said Authority may grant an opportunity of
hearing to all affected parties and may call for the
rel evant records, take affidavits and adopt

sui tabl e/ appropriate procedure for deciding upon

the validity of adm ssion/exclusion of nmenbers

and finalizing the list of voters for this purpose.
Hi s deci sion thereon shall be final and binding on
the parties.

(iii) The said Authority shall finalize the list of voters
wi thin four nonths and conduct the El ections

under his supervision within six nmonth. The Trust

Board and parties shall extend their fullest

cooperation to enable the said Authority to

di scharge his functions.

(iv) The parties and/or their counsel shall appear before
the Authority on 15.5.2006 at 11.00 AM produce

the relevant material and take further orders from

hi m

(v) The renmuneration of the said Authority and
expenses relating to all secretarial assistance,
travel and other incidentals as indicated by the
| ndependent Aut hority shall be borne and paid by
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the Trust to the said Authority. The expenses part
shal | be paid in advance, as indented.

(vi) Sri Swami Sugananda, one of the menbers of the
Trust, is appointed to render such assistance as

may be required by the said Authority. He shall
however, have no say in the decision naking,

whi ch shall be exclusively within the donmain of

the said Authority.

(vii) Parties to bear their respective costs.

Regi stry to comunicate this decision to Shri Justice K S

Pari poornan. Liberty is reserved to the parties and the Authority
to seek clarification fromthis Court, if necessary, in regard to
any matter connected with or arising fromthe above directions.

16. W al so di spose of the pending interlocutory applications
as under -
(i) A No. 5/2001 (filed by 18 excl uded menbers for

intervention) and |I.A No. 8/2001 (filed by the
appel l ants for inpleading the 11 nenbers of the
Trust Board who were elected on 11.10.2001) are
al l owed and they are inpleaded as respondents 5
to 22 and 23 to 33 respectively.

(ii) . A No. 4/2001 (filed by the appell ants seeking a
direction to the State of Keralato stop el ection
process as per the letter dated 27.9.1991 and to

wi t hdraw t he approval granted to the voters’ [Iist
submtted by the Advisory Council), LA No. 6 of
2001 (for setting aside the election to the Trust
Board held on 11.10.2001 and the proceedi ngs
pursuant thereto) and |I.A. No. 9/2003 (for

decl aration that the election held on 11.10.2001 is
invalid and to restrain handi ng over the

managenment of the Trust by the State Governnent

to the Trust Board el ected on 11.10.2001) are

di sm ssed as havi ng becone infructuous and no

| onger surviving for consideration




