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ACT:

Indian Evidence -Act, 1872-Circunstantial Evidence
Requirnments to be satisfied for basing conclusions on
circunstantial evindence.

Constitution of India, 1950-Art 136- Scope of - Power
of  Suprene Court. 'to reapreciate evidence-Wen can be
exerci sed.

HEADNOTE

The appellant was charged with the nurder of one Om
Prakash. The prosecution story was (i) that at about 10 p.m
inthe night, at a place where there was no |ight and which
was about 2 furlongs away from (the guard roomat Hindon
Bri dge towards Ghaziabad, the ‘appellant along with two
others killed the deceased by stabbing with knife; (ii) that
three police personnel posted at the guard room one of whom
had a torch, ran to the spot on being inforned by sone
passerby and caught hold of the appellant who had a knife
stained with blood; (iii) that the other two assailants
nanaged to escape. The appellant pleaded (1) that he was a
taxi driver in which the three passengers including the
deceased were traveling; (2) that after crossing the Bridge
the passengers started quarreling anmong thensel ves, with the
result his attention was diverted resulting in a cyclist
bei ng dashed agai nst (3) that when the car stopped the three
passengers got down, went a little away fromthe road and
started assaulting the deceased with a knife (4) - that he
went there to rescue the deceased and in that process his
wearing apparel got blood soaked; (5) that the assailants
ran away after assaulting the deceased; and (6) that - no
bl ood stained knife was received from him Qut of the six
eye witnesses exam ned, four did not support the prosecution
story and were declared hostile. One of the remmining two
police witnesses denied the fact of seeing the appellant
giving any knife blow while the other had made a firm
statenment that he did see the act of giving the knife bl ow.

The trial court convicted the appellant u/s. 302/ 34
| PC and sentenced him to inprisonnment for life. In appeal
the High Court discarded the evidence in regard to the
infliction of the blows, but, affirmed the conviction on
circunmstantial evidence which according to the High Court
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was: (1) an attenpt by the appellant to escape and his
arrest after a chase; (ii) he being found to be in
possessi on of

574

the blood stained knife; (iii) his clothes having becone
bl ood stained; (iv) if the appellant was trying to rescue
the deceased, he would have received injuries in the
scuffle; and (v) if the appellant had really tried to
intervene in the way he clains, he being a well built man
coul d have saved the life of the deceased.

Al'l owi ng the appeal by the appell ant,

N

HELD: (1) There is no evidence as to whether apart
fromthe torchlight which the police w tnesses focussed, if
any other |ight was available. W agree with the trial Court
as also the High Court that the two police witnesses were
present at the spot and in the nmanner indicated by them But
the evidence regarding the directions to which the three
persons ran away is discrepant. Chase by itself does not
seemto. ‘bean inportant feature particularly when the tota
di stance for which chase is said to have been made was about
22-25 feet. It is conceivable that he had not noved but the
police witnesses ran-to reach himbecause they were anxi ous
to catch hold of any one fromthe group who was avail abl e.
[576H;, 577 AB;]

(2) The appellant’s stand that in ‘the process of
rescuing the deceased his wearing apparel were soaked with
human blood is a 'sufficient explanation The fact that no
injuries have been sustained by himwhile trying to rescue
the deceased by itself is not ~an inplicating circunstance
because the assailants having no reason to injure himnmay
not have assaulted him By sheer chance as well the
appel l ant may have escaped injuries. [577E, and G

(3) The evidence regarding the appellant holding the
knife in the dark night is not inpressive and does not
arouse confidence as it is against human conduct and no one
woul d keep hol ding such an incrinminating material as a bl ood
stained knife. Mreover, there is no justification to
di scard the evidence of PW 2, the cyclist who was i'njured
by the appellant’s car. [577E and 576(QF

(4) In a case of circunstantial evidence lawis well
settled that the chain of circunmstances nust be conpl ete and
nmust clearly point to the guilt of the accused.  Broad
perspectives have to be kept in view In the instant case,
the circunstances do not really conplete the chain soas to
lead to the conclusion that the appellant and no other could
have been the assailant. [576F and Q

(5) It is well established that the powers of Supreme
Court under Article 136 of the Constitution are plenary and
restrictions in the exercise, if any, are self-inposed.
Odinarily Supreme Court does not enter into re-appreciation
of evidence but where evidence is placed and the conviction
appears to the Court to be not justified in |law nothing
stands in the way in directing reversal of conviction
[ 578F]

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTION:  Crimnal Appeal No.
575 of 1976.

From the Judgnent and Order dated the 25th August,
1976 of the Allahabad H gh Court in Criminal Appeal No. 686
of 1972.
575
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AN Milla and ,S. K Ganbhir for the Appellant.
Bal veer Bhandari and H- M Singh for the Respondent.
The Judgnent of tile Court was delivered by

RANGANATH M SRA, J. This appeal is by special |eave and
is directed against the decision of the Allahabad H gh Court
affirmng the appellant’s conviction under section '02 read
with s 34 of the Indian Penal and sentence of inprisonnment
of life for that offence. Prosecution alleged that between
10 and 10.15 P.M in the night of January 2, 1970, a little
di stance away fromthe Hi ndon Bridge towards Ghazi abad on
the G T. Road, the appellant along with two there killed one
On Prakash by stabbing himwth a knife. Six eye w tnesses
were exam ned to support  this charge. O them one was the
Havildar Mr Singh (PW4) and the other was a Police
Constable G an Singh (PW6). These two witnesses along with
one Jagdish Singh were on guard duty at the Hi ndon Bridge.
They were informed by sonme passersby that a man was bei ng
stabbed at, a distance of about two furlongs fromthe place
where the guard roomwas | ocated. On getting the infornmation
the three police personnel ran to the spot. Wth the hel p of
the torchlight which one ~of them held, they saw from a
di stance that three persons were engaged in stabbing the
deceased but when the torch was focussed, the assailants
started decanpi ng. They were chased. Two of them managed to
escape but the appellant was caught with the knife stained
with blood. The other two were not traced. The four other
eye witnesses did not support the prosecution story and were
decl ared hostile.

The appellant in his defence took the stand that was
the driver of the taxi in which three persons canme as
passengers. Soon after the bridge had been crossed, the
passengers started quarreling anong t hensel ves. That
diverted the attention of the appellant and resulted in a
cyclist being dashed against. Wwen the car cane to a
standstill the three people who were quarreling ' anong
thensel ves got down and two of them started assaulting the
deceased with a knife after going alittle away fromthe
road. The appellant went there to G rescue the deceased. In
that process his wearing apparel got blood soaked. After
fatally assaulting the deceased the assail ants ran away when
sone people started collecting there. He denied the recovery
of the blood stained knife from him Four —of the hostile
wi t nesses supported the defence plea that the appellant had
been attenpting to rescue the deceased and had not hi nself
576
given any assault. The trial Court held that the hostile
Wi tnesses were not speaking the truth; it relied upon the
two police wtnesses, accepted the prosecution version. that
the bl ood stained knife had been recovered from the
appel l ant and drew support for the charge from the bl ood
stained wearing apparel to hold that it was he" who had
stabbed the deceased to death along with two other ‘unknown
peopl e. Accordingly he was convicted under s. 302/34. |IPC
and sentenced to inprisonnent for life.

The appellant appealed to the H gh Court against his
conviction. O the two police witnesses, one had denied
seeing the appellant giving any knife blow while the other
had nade a firmstatement that he did see the act of giving
the knife blow. The H gh Court accepted the appellant’s
contention that neither had seen actual infliction of knife
bl ow by the appellant. Once the evidence in regard to the
infliction of the blows was discarded, the H gh Court
proceeded to examine circunstantial evidence to ascertain
whet her the charge can be said to have been established.
These circunstances as indicated by the
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H gh Court are: (i) an attenpt by the appellant to escape
and his arrest after a chase; (ii) he being found to be in
possession of the blood stained knife; (iii) his clothes
havi ng beconme bl ood stained: (iv) if the defence version was
true, nanely, that the appellant was trying to rescue the
deceased, he would have received injuries in the scuffle;
and (v) if the appellant had really tried to intervene in
t he way he <clains, he being a well built nman coul d have
saved the life of the deceased.

Law is well settled that the chain of circunstances
must be complete and rmust clearly point to the guilt of the
accused. The circunmstances indicated here, in our opinion
do not really conplete the chain so as to lead to the
conclusion that the appellant and no other could have been
the assailant. Broad perspectives have to be kept in view
The appel l ant was admittedly the driver of the taxi in which
the others were the passengers. - Fromthe recoveries nade, it
appears that two liquor bottles have been found fromthe
car-one from the back seat where the three passengers were
seated and “the other fromthe front portion. There is no
justification to discard the evidence of PW 2, the cyclist
who was injured by the appellant’s car.

Adm ttedly, the incident occurred at a place which was
not lighted. Thereis no evidence as to whether apart from
the torchlight which the police witnesses focussed, if and
other light was avai/lable. Once the car  stopped and the
lights of the car. were no nore available to help seeing
thi ngs around, a confusion nust have prevail ed when
577
the assault started. W agree with the trial Court as also
the High A Court that the two police wtnesses were present
at the spot and in the manner indicated by them The
evi dence regarding the directions to which the three persons
ran away is discrepant. Wile sone said that they ran away
to counter directions-two to one side and the one to the
other, the appellant appears to have been apprehended from
the said direction. Chase by itself does not seem'to be an
i nportant feature particularly when the total distance for
whi ch chase is said to have been made was about 22-25 feet.
It is conceivable, as M. Mlla for the —appellant has
argued, that he had not moved but the police w tnesses ran
to reach himbecause they were anxi ous to catch hold of any
one from the group who was avail able. The appellant’s stand
had been that he volunteered to rescue the deceased. In that
process his wearing apparel being soaked with human bl ood is
a sufficient explanation. The allegation that the knife was
seized from himhas been stoutly denied. The evidence al so
seens not to be very clear. It is some what unnatural that
the appel |l ant shoul d be hol ding the kni fe when he was caught
and would continue to carry the knife till he reached the
police station quite a distance away. Wien he was about to
be apprehended in the dark night, he could have thrown away
the knife if he had been holding it or he could have refused
to carry knife to the police station in case he had really
been found to be with the knife when he was arrested. The
evi dence regarding the appellant holding the knife at that
point of time is not inpressive and does not arouse
confidence in our mind, as it is against human conduct and
no one would keep hol ding such an incrimnating material as
a bl ood stained knife. The other two circunstances which are
i ndeed negative in the setting are innocuous. Merely because
the appellant, a young nan of about 23 at the tinme of
occurrence, was of stout built, was not a sufficient
circunstance to give himthe confidence to match agai nst two
of whom one had an open knife in hand. The fact that no
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injuries have been sustained by himwhile trying to rescue
the deceased by itself is not an inplicating circunstance
because the assailants having no reason to injure him may
have not assaulted him By sheer chance as well the
appel l ant may have escaped injuries. The two assail ants may
be I ooking for a further ride in the taxi to reach their
destination and if the driver was injured that would not
have been possible. These circunstances on which the High
Court has relied, therefore, are really not available to be
props for the prosecution case.

There are certain other features which were placed by
M. Milla in support of the appeal which may be noticed in
brief. The
578
di stance from the spot~ to the guard roomis said to be 420
paces which easily works out to a furlong’s distance. If the
informants of the police had noticed the assault and then
proceeded to give information to the police, the tine |ag
between their ~seeing the assault. and the police people
reaching the spot would at least be 15 to 20 minutes. The
assail ants woul'd have been anxious to conmit the crine and
get away fromthe spot. It is true that as many as 18 (not
16 as stated by the H gh Court) injuries have been found
during postnortem exam nation of the dead body. But for
inflicting 18 injuries by two assailants armed with knife it
need not have taken that length of tinme. Again, when the
police people were coning fromH ndon Bridge side they nust
have already been flashing their torch froma distance and
when the assailants would have noticed that light in the
m dst of dar kness they nust- have been already alerted If
they were to escape before the police people cane cl ose they
nust have | eft the place. The presence of theliquor bottles
as M. Milla has enphasised, can have sone place of
i mportance in assessing the evidence. W, however, do not
think it is necessary to enter into the field of conjecture
over the bottles of liquor. W are of the view that the
prosecution has failed to establish the charge

It is pertinent to take note of the subm ssion nade by
M. Dalveer Bhandari for the respondent before we concl ude
the judgnent. He contended that this Court does not, in
exercise of its jurisdiction under - Article 136 of the
Constitution, enter into a re-appreciation of the evidence
and, therefore, the facts found should not be interfered

with. It is well established that the powers of this Court
under Article 136 of the Constitution are plenary and
restrictions in the exercise, if any, are self-inposed. W

agree with M. Bhandari that ordinarily this Court does not
enter into re-appreciation of evidence but where evidence is
pl aced and the conviction appears to the Court to be not
justified in law, nothing stands in the way in directing
reversal of conviction

We allow the appeal, set aside the conviction of the
appel l ant and direct his acquital. He is already on bail
We, therefore, direct G? cancellation of his bail bonds.
M L. A Appeal all owed.
579




