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ACT:

Custons Act, 1962: Sections 22, 27--lInport of goods as
per contract--C earance of goods payi ng custons duty--Detec-
tion of supply of inferior goods--Paynent of conpensation by
sellers to inporter--Wether anpbunts to ‘reduction in
price--Wet her refund of custonms duty can be cl ai ned.

HEADNOTE

The appel | ant - Federation entered into a contract with a
Soda Company of Kenya, for supply of 5000 netric tonnes of
soda ash dense and the consignnent arrived at Bombay on
23.12.1981. The goods were cleared on paynent of custons
duty of Rs.32,15,904.21

The appellant on distribution of the goods-to various
menbers of the Federation, received conplaints that the soda
ash which had been supplied was of sub-standard quality.
VWen the sellers as well as their agents were approached,
they sent a team of experts to examne the goods and on
i nspection the goods were found defective. As per _agreenent
dated 9.2.1982, the sellers sent a credit note of “US $
2,40,000 as conpensation on account of the defective goods.
The anount remtted on account of the inport nmade was only
US $ 5,35,000 as against the earlier contracted anount of US
$ 7,75, 000.

In view of such reduction, the appellant filed a
refund application before the Custons Departnent to-the tune
of Rs.9.95,892-65. The Assistant Collector rejected the
refund application as he was not satisfied to the extent of
deterioration of the goods before clearance as provided by
Section 22 of the Custons Act.

The appeal preferred was rejected by the Collector of
Customs on the reasoning that the damage wad discovered
after the goods were out of custons control

The further appeal to the Tribunal was rejected hold-
ing that the alleged inferior nature of goods was di scovered
after clearance.

514

Under Section 130E of the Customs Act, 1962, present
appeal was mmde to this Court, contending that the goods
supplied were not in accordance with the contractual speci-
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fication, the defects being inherent in nature resulted in
dimnution in the real value of the goods and what had been
agreed upon by the foreign seller was reduction in price on
account of the defects, and clainmed that it would be enti-
tled to refund of customs duty under Section 22 of the Act.

On the question, whether the appellant was entitled to
the refund of custons duty on account of the conpensation
given by the seller to the appellant on supply of goods,
di smi ssing the appeal, this Court,

HELD: 1.01. Wen the value is assessed on the basis of
the invoice and the goods are cleared, the inmplication is
that no remssion is allowed and no abatenent has been
occasi oned. There is no express provision which enables the
proper officer to nmake a re-assessnent for the purpose of
rem ssion on the groundthat the goods at the tinme of their
i mportation or at the time of the clearance was sub-standard
or damaged and the-invoice price does not represent the rea
val ue. [520E- F]

1.02. 'Any error-in the assessnent of the value by itself
does not. enable the inporter to claim re-assessnent or
refund. |t has necessarily to be shown that on account of
the danaged or deteriorated condition of the inported goods
before or during the unloading of the goods in India, the
duty to be charged on the goods was proportionate to the
val ue of the damaged or deteriorated goods. [520G 521A]

1.03. The question of redeterm ning the value of the
i mported goods can arise only in a case where such damage or
deterioration before the clearance is proved to the satis-
faction of the proper officer. Wien there had been no indi-
cation of any such condition and the duty has been assessed
on the basis of the invoice value and duty is paid, the
assessment would be binding. The inporter on finding the
goods cleared and distributed not to his entire satisfaction
may have a claimin contract against the seller for | provid-
ing sub-standard, damaged or deteriorated goods for the
value in the invoice, and it may be open to the buyer to
realize fromthe seller such danages as he would in law be
entitled to. That claimfor danages cannot have any bearing
to the assessnent at the tine of the clearance. The price at
whi ch the goods has been sold is represented by the invoice
price and whatever ampbunt is realized on subsequent agree-
ment is only by way of conpensation as damages. It cannot be
said that the danages thus received represents the differ-
ence in price that had been paid and that ought to have been
515
pai d. Wien the seller had agreed to conpensate the buyer for
the quality of the goods inported, the buyer does not get
the right to claimabatenent of duty on the assunption . that
the real price was sonething | ess than what has been  indi-
cated in the invoice. [521A- D

1.04. There is no material on record to show that ' there
had been a re-assessnent of the value of the goods. Wat had
been estimated is only quantum of damages sustained by the
buyers and to that extent they had been conpensated. That
arrangenent between the buyer and the seller cannot  be
linked with the assessnent of duty and no claimfor abate-
ment of duty under the provisions of Section 22 or a claim
for refund wunder Section 27 could be legitimately enter-
tai ned. [523A- B]

Biggin & Co. Ltd. v. Premanite, LD., Berry Wggins &
L.D., [1951] 1 K B. 422; Cehave NV v. Brenmer, [1975] 3
A EER 739; Ford Motor Conpany of India v. Secretary’ of
State for India, [1937-8] L.R 659. A 32 and Vaccum G| Co.
v. Secretary of State for India, [1932] L.R 59, [|A 258,
referred to.
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Hal sbury’s Laws of England, para 574 at page 121, Vol.
12; referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: G vil Appeal No. 1661 of 1990.

From the Judgnent and Order dated 26.10. 1989 of the
Custonms Excise and Gold (Control) Appellate Tribunal, New
Del hi in Appeal No. CD/SB/A No. 424 of 1983(A) in Order No.
729/ 89- A

H N. Sal ve, Ms. Meenakshi Arora, Ms. Ayesha Khatri, M.
Shirin Jain and Ms. Indu Mal hotra for the Appellant.

KTS Tulsi, Additional Solicitor Ceneral, A S Rao
and p. Parnmeshwaran for-the Respondent.
The Judgnent of the Court was delivered by

FATH MA BEEVI, J. The appellant is a federation of
gl ass manufacturers in India. The Federation entered into a
contract 'with Ms. Magadi Soda Conpany Ltd., Kenya, for
supply of 5000 netric ' tonmes of soda ash dense at the rate
of US $ 155 per netric tone c.i.f. Bombay. The consignnent
arrived from Mnbasa,” Kenya on 23.12. 198 1. The goods
were cleared on paynent of custons duty of
516
Rs. 32, 15,904.21 from Bonbay. The appellant on distribution
of the goods to various nmenbers of the federation, received
conpl aints that the soda ash which had been supplied was of
sub-standard quality.’ The sellerss Ms. Crescent Dyes &
Chem cals as well as their agents were approached. They sent
a team of experts to examne the goods. ~The inspection
confirmed that the goods were defective. As per  agreenent
dated 9.2. 1982, Ms. Crescent Dyes & Chenical sent a Credit
note of US $ 2,40,000 as conmpensation on - account . of the
defective goods sent by Ms. Migadi Soda Conpany Ltd. The
amount remtted on account of the inport made was only US $
5,35,000 as against the earlier contracted amobunt of US $
7,75, 000.

In view of such reduction, the appellant filed'a refund
application before the Custons Departnent to the tune of
Rs. 9. 95, 892. 65. The Assistant Collector was not satisfied as
to the extent of deterioration of the goods before clearance
as provided by Section 22 of the Custonms Act  and rejected
the refund application vide order dated 19.7.1982.

The appeal preferred against the order dated 19.7.1982
was rejected by the Collector of Custonms on 23.12. 1982 on
the reasoning that the damage was di scovered after the goods
were out of custonms control. The further appeal to the
Tribunal was al so unsuccessful. The Tribunal by the order
dated 26.10. 1989 held that the alleged inferior nature of
goods was di scovered after clearance.

This appeal is filed under Section 130E of the- Custons
Act, 1962 against the order of the Tribunal dated' 26.10.
1989.

The question involved in the present appeal is whether
the appellant is entitled to the refund of custons duty  on
account of the conpensation given by the seller to the
appel I ant on supply of goods?The appel |l ant who inmported the
goods detected defects and the foreign supplier accepted the
defects and damages and agreed for paynent of conpensation
According to the appellant, goods supplied were not in
accordance with the contractual specification. The defects
"being inherent in nature resulted in dimnution in the rea
value of the goods and what had been agreed upon by the
foreign seller is reduction in price on account of these
defects. The appellant claimed that it would be entitled to
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refund of custonms duty under Section 22 of the Act for
reasons set out thus. The value to be assessed under Section
14 of the Act is the real price at which goods inported are
ordinarily sold at the tine and place of inportation and not
the price erroneously indicated

517

by the seller at the tine of filling the bill of entry. The
buyer who successfully sets up dimnution of price on ac-
count of breach of warranty, which claimis accepted by the
seller, can seek refund or adjustrment in the custonms duty
payabl e where the duty has been paid erroneously on the ful
price prior to such dimnution. The clai munder Section 22
of the Act woul d be mmintai nabl e where inported goods were
defective and had deteriorated in quality even prior to the
i mport when the assessnent has to be on the basis of the
real val ue of goods.

The contract dated 30.9.1981 is for the supply of 5000
metric tonnes of soda ash dense. The conplaint was that the
sodi um carbonate content was less than the specified 97%
that there was noisture in the soda ash dense supplied and
hence it had turned lunpy. Ms. Crescent Dyes & Chemicals
Ltd. was the agent of the seller Ms. Magadi Soda Conpany
Ltd. The consignment. arrived in Bonbay sometine in Decem
ber, 1981. The appellants filed their bill of entry with the
custons and the goods were cleared on paynent of custons
duty of Rs.32,15,904.21, on 28.12. 1981. the conplaint about
danage and deteriorati on was nade | ong after cl earance. The
team of experts exam ned the goods and confirned the de-
fects. The custons authorities were not associated with such
i nspection.

It is maintained by the appellant ~that the credit
received was recorded in the letter dated 15.3. 1982 and the
letter indicated that the anpbunt renitted on account of the
import nmde was only US $ 5,35,000. The reduction ' in the
amount remitted was to the extent of ' US $ 2,40,000. The
appel l ant cl ai ned that on account of the reduction in the
value of the consignment, the appellant is entitled to
refund of custons duty proportionately.

The Col |l ector of Custons pointed out that:
"The duty is leviable on the basis of the
val ue of the such or |ike goods at the tinme of
clearance. It has not been proved that the
al | eged defect on account of which the price
has been reduced was present in the goods  at
the time 01 clearance. At |east some of the
defects of the type pointed out, viz., the
| unpy character, are such as coul d devel op due
to exposure to noisture etc. during the period
the goods were out of custonms. In. any  case,
the custons were not associated even with the
post - cl earance exami nation. Any all eged reduc-
tion in value on the basis of a postclearance
agreement between the buyer and the supplier

or
518

sone al |l eged grounds whi ch the custons had no
chance to wverify' prior to clearance is

fraught with great risks to Revenue.
(enphasi s suppli ed)

According to the appellant, this reasoning is wong. The
appel l ant stated that nost of the defects were due to non-
adherence to specification provided under the contract. The
def ects being inherent in character, the appellant could not
have known about the sane at the tine of clearance of the
consi gnnent from custonms. The ground of deterioration of




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 8

goods was not relevant as the claimfor refund was based on
the ground of dimnution in value of the goods as the sane
were not as per the standard contracted for. The assessable
val ue of the goods under Section 14 of the Act is the price
at which such goods were actually sold in the course of
international trade. It is the real price of the goods
actually inported which is ordinarily the basis for assessa-
bl e val ue. Were goods do not conformto the description or
stipulation as to quality or fitness, it is open to the
buyer to treat the defect as a breach of warranty. It is
also open to the buyer to set up against the seller the
breach of warranty in dimnution of the price. It is the
di m ni shed price which will be the real price of the goods
and not the price clainmed by the buyer initially which is
reflected as c.i.f. value on the invoice. Custons duty paid
on the c.i.f. value is a duty paid under nistake of fact. At
the tinme of clearance of goods; the buyer did not have any
know edge of the defects in the goods. Wiere defect which
constitutes a breach of warranty and which the buyer elects
to treat as a breach of warranty becane apparent and ulti-
mately culminated in dimnution of price, it would be open
to the buyer to claimrefund of the custonms duty paid under
m stake of fact. It i's not ' relevant as to when the defect
became apparent to the buyer. The fact that the docunents
proving the true /and real value of the goods were not in
exi stence at the tine when the goods were cleared from the
customes is wholly irrelevant- This in-short, is the argu-
nment advanced on behal f of the appellant.

Duties of custons shall be levied under Section 12 at
such rate as may be specified under the Customs Tariff Act
or any other law for the tinme being in force on goods im
ported into or exported fromlndia. Section 14 of the Cus-
toms Act provides that value of such goods shall be ' deened
to be the price at which such or like goods are ordinarily
sold or offered for sale for delivery at the time and place
of importation in the course of international trade. @ Such

price shall be calculated with reference to the /rate of
exchange as in force on the date on which

519

a bill of entry is presented under Section 46. The duty is

ordinarily chargeable with reference to the tariff value .in
the case of goods entered for hone consunption on the date
on which the bill of entry in respect of such goods is
pr esent ed.
Section 22 provides for paynent of duty on
danaged or deteriorated goods. It reads thus:
"22. Abatenent of duty on danaged or deterio-
rat ed goods.
(1) Were it is shown to the satisfaction of
the Assistant Collector of Customns--
(a) that any inported goods had been  danmaged
or had deteriorated at any time before or
during the unl oading of the goods in India; or
(b) that any inmported goods, other than ware-
housed goods, had been damaged at any tine
after the wunloading thereof in India but
before their exam nati on under Section 17, on
account of any accident not due to any wilful
act, negligence or default of the inporter,
hi s enpl oyee or agent; or
(c) that any warehoused goods had been damaged
at any tine before clearance for home consunp-
tion on account of any accident not due to any
wilful act, negligence or default of the
owner, his enpl oyee or agent;
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such goods shall be chargeable to
duty in accordance with the provisions of
sub-section (2).
(2) The duty to be charged on the goods re-
ferred to in sub-section (1) shall bear the
same proportion to the duty chargeable on the
goods before the damage or deterioration which
the val ue of the danaged or deteriorated goods
bears to the value of the goods before the
danage or deterioration."

VWere it is shown to the satisfaction of the Assistant
Collector that any inported goods have been 1lost or de-
stroyed at any tinme before clearance for honme consunption.
the Assistant Collector of
520
Custonms shall remt the duty on such goods. The period of
six nmonths has been prescribed under Section 27 to claim
refund of duty paid with protest. Refund is allowed when the
Assi stant / Collector of Custons is satisfied that the whole
or any part of the duty paid should be refunded. No claim
for refund of any duty shall be entertained except in ac-
cordance with the provi sions of Section 27.

Chapter VIl of the Custonms Act deals with the clearance
of inported goods. The inported goods unloaded in a custons
area remain in the/custody of the approved person until they
are cleared for hone consunption. Wthout permssion in
witing of the appropriate officer, such -goods are not
renmoved or otherwise dealt with. The inmporter shall give a
declaration as to the truth of the contents of the bill of
entry supported by the invoice. The order permtting clear-
ance of the goods for home consunption is made on paynent of
the inport duty, if any, assessed.

Thus, wunder the schene of the Act, the inporter is
entitled to clear the goods on paynent of duty assessed and
such assessnent is to be made with reference to the tariff
value of the goods where tariff values are fixed. In other
cases, the price at which the goods are ordinarily sold for
delivery at the time and place of inportation represents the
tariff value for the purpose of the assessnent.” Wen the
val ue is assessed on the basis of the invoiceand the goods
are cleared, the inmplication is that no rem ssion-is allowed
and no abatenent has been occasi oned. There is no express
provision which enables the proper officer to make a re-
assessment for the purpose of remission on the ground that
the goods at the tine of their inportation or at the tine of
the clearance was sub-standard or danaged and the invoice
price does not represent the real value. Even if it s
assuned that in view of the provisions contained in Section
28(a) enabling the proper office to determ ne the anpbunt of
duty due in cases where duty has not been |evied or has been
short levied or erroneously refunded after issuing show
cause notice, there is a corresponding right on the inmporter
to claimrefund of the excess duty levied, it is necessary
for the inmporter to prove to the satisfaction of the proper
officer that the goods at the tinme of the clearance was
chargeable to a Ilesser or |lower duty for anyone of the
reasons contained in Section 22 which alone provides for
abat ement of duty. Any error in the assessment of the value
by itself does not enable the inmporter to claim re-assess-
ment or refund. It has necessarily to be shown that on
account of the damaged or deteriorated condition of the
i nported goods before or during the unloading the goods in
India, the duty to be charged on the goods was propor-

521
tionate to the value of the damaged or deteriorated goods.
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The question of redetermning the value of the inported
goods can arise only in a case where such danmage or deterio-
rati on before the clearance is proved to the Satisfaction of
the proper officer. Wen there had been no indication of any
such condition and the duty has been assessed on the basis
of the invoice value and duty is paid, the assessment would
be binding. The inporter on finding the goods cleared and
distributed not to his entire satisfaction nay have a claim
in contract against the seller for providing sub-standard,
danaged or deteriorated goods for the value in the invoice,
and it may be open to the buyer to realize fromthe seller
such damages as he would in law be entitled to. That «claim
for damages cannot have any bearing to the assessnment at the
time of the clearance. The price at which the goods had been
sold is represented by the invoice price and what ever anount
is realized on subsequent agreenment is only by way of com
pensati on as danmages. It cannot be said that the danmages
thus received represents the difference in price that had
been pai d and that ought to have been paid. Wen the seller
had agreedto conmpensate the buyer for the quality of the
goods inported, the buyer does not get the right to claim
abat ement of duty on the assunption that the real price was
some thing | ess than what has been indicated in the invoice.

Learned counsel” for the appellant referred para 574 at

page 12 1, Vol. 12,/ Hal'sbury's Laws of England:
"574. CGoods not in accordance with contract.
Where it is shown to the satisfaction of the
Conmi'ssi oners of Custons and Excise that goods
were inported in pursuance of a contract of
sale and that ~their description, quality,
state or condition was not in accordance wth
the contract, or that they were danaged in
transit, and also that the inmporter, with the
consent of the seller, either returned the
goods to himor destroyed them unused, the
inmporter is entitledto obtain fromthe Com
m ssi oners repaynent of any custons duty paid
on their inportation. The foregoing, however,
does not apply to the goods inported on ap-
proval, or on sale or return, —or on other
simlar terms."
It deals with the returning of goods or destroying the goods
unused wi t hout acceptance and not where the goods have been
accepted and used and the inmporter had been conpensated for
the reduction in
522
standard. The | earned counsel also referred to the decision
in Biggin & Co. Ltd. v. Premanite, LD., Berry Wggins & Co.
LD. [1951] KB 422; Cehave NV v. Brener, [1975] 3 A E R 739;
Ford Motor Conpany of India v. Secretary of State for India,
[1937]-381 L.R 65 1.A 32 and vacuum G| Co. v. “Secretary
of State for India, [1932] L.R 59 I.A 258.

On the basis of these decisions, the | earned counsel for
the appell ant contended that when the seller has all owed the
reduction, the real price of the goods is that which has
been accepted by the seller and that the assessnent nade on
a higher value on the basis of the invoice price is in
excess and such excess is refundable to the appellant.

It is not necessary to el aborate on the principle stated
in the decisions on the facts of the present case.

It is admtted case of the appellants that the alleged
inferior nature of goods was discovered by the appellant
after clearance. Until the refund application was made, no
requi sition appears to have been made to the custons author-
ities to have the value of the goods determined for the
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pur pose of Section 22. The correspondence between the appel -
lants and the sellers ,red their agents could only revea

that the appellant put forward a claimfor conpensation on
the ground that the goods inported had beconme |unpy and was
al so of inferior standard. Utimtely the sellers agreed to
rei mburse the appellants and pay conpensation to the tune of
US $ 2,40,000. What appellants have received fromthe sell-
ers is conpensation for the damage for breach of warranty.

It does not appear that the value was reduced or anount
remtted by the appellant was the reduced value of tire
goods. The anobunt was the total compensation extended by the
sellers to the appellants. Fromthat fact of payment of
conpensation or reinbursement by the sellers it cannot be
taken that at the tine and place of inportation the goods
imported was worth only the anpbunt stated in the invoice
less the conpensation paid. |In other words, there is no
proof that the real value of the goods at the tine and pl ace
of inportation was |ess than that what had been entered in
the invoice and stated in the Bill of Entry. So long as
exam nati'on of the goods had not been nade or its value re-
assessed to the satisfaction of the assessing authorities,
it cannot be said that duty was charged not on the rea

value of the goods but on a higher anpbunt. The contention
that the inherent defect in the supply of goods resulted in
the dimnution of thevalue of the goods cannot be counte-
nanced when it is conceded that what had been paid by the
seller is only conpensation for the breach of war-

523

ranty. Furthernore, there is nomaterial on record to show
that even by the team of experts there had been a re-assess-
nment of the value of the goods. What had been estimated is
only quantum of damages sustai ned by the buyers and to that
extent they had been conpensated. That arrangenent  between
the buyer and the seller cannot be linked with the | assess-
ment of duty and no claimfor abatenent of duty wunder the
provi sions of Section 22 or a claimfor refund under Section
27 could be legitimately entertai ned.

For the reasons given above, the appeal nust fail. The
appeal is dismssed with no order as to costs.
V.P.R Appeal dism ssed.
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