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KAPADI A, J.

In this batch of civil appeals, following three points arise
for determ nation:\027
(a) Whet her the Director of Education has the
authority to regul ate the quantum of fees
charged by un-ai ded school s under section
17(3) of Del hi School Education Act,
19737

(b) Whet her the direction issued on 15th
Decenber, 1999 by the Director of

Educati on under section 24(3) of the Delh
School Education Act, 1973 stating inter

alia that no fees/funds collected from
parent s/ students shall be transferred from
the Recogni sed Un-ai ded Schools Fund to

the society or trust or any other institution
isinconflict with rule 177 of Del hi Schoo
Educati on Rul es, 19737

(c) Whet her managenents of recogni sed
unai ded schools are entitled to set-up a

Devel opment Fund Account under the

provi sions of the Del hi School Education

Act, 19737
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Since the aforestated three points arise in all the civi
appeal s the sanme are taken up together and di sposed-of by this
common j udgnent .

| NTRODUCTI ON
In nodern tines, all over the world, education is big

busi ness. On 18th June, 1996, Professor G Roberts \026 Chairman
of the Conmittee of Vice-Chancellors and Principals

conment ed:
"The annual turnover of the higher education
sector has now passed the #10 billions mark. The

nassi ve increase in participation that has led to
this figure, and the need to prepare for further

i ncreases, now demands that we nmake

revol uti onary advances, in the way we structure,
manage ;and fund hi gher education.”

In the booktitled 'Hi gher Education Law (Second

Edition) by David Pal freyman and David Warner, it is stated

that in nodern tines, all over the world, education is big

busi ness. On account “of consumerism the students all over the
worl d are restless. ~ That schools in private sector which charge
fees may be charitable provided they are not run as profit-
nmaki ng ventures. That educational charity nust be established
for the benefit of the public rather than for the benefit of the
i ndi viduals. That while individuals may derive benefits from
an educational charity, the main purpose of the charity must be
for the benefit of the public.

At the outset, we hasten to clarify that although we are in
agreenment with the authors, quoted above, we do not wish to
generalize and in the Indian context we may state that there are
good school s which even today run keeping in mind | audabl e
charitabl e objects.

The basi c question before us has been succinctly put
earlier by this Court in Unni Krishnan, J.P. & Ors. v. State of
AP. & Os. [(1993) 1 SCC 645] in followi ng terms:\027
"196. Even so, some questions do arise \027
whet her cost-based educati on only neans running
charges or can it take in capital outlay? Wo pays

or who can be made to pay for establishnment,

expansi on and i nprovenent / diversification of

private educational institutions? Can an individua

or body of persons first collect amounts (by

what ever nane called) fromthe intending students

and with those nonies establish an institution \027
an activity simlar to builders of apartnments in the
cities? How nuch should the students coming in

| ater years pay? Wo should work out the

econom cs of each institution? Any solution

evol ved has to take into account all these variable
factors. But one thing is clear: commercialization

of education cannot and should not be pernitted.

The Parlianment as well as State Legislatures have
expressed this intention in unm stakable terns.

Both in the light of our tradition and fromthe
standpoi nt of interest of general public,
commercialization is positively harnful; it is
opposed to public policy. As we shall presently

point out, this is one of the reasons for holding that
i mparting education cannot be trade, business or

prof ession. The question is how to encourage
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private educational institutions w thout allow ng
themto comrercialize the education? This is the
troubl esonme question facing the society, the
Covernment and the courts today."

FACTS:

Del hi Abi bhavak Mahasangh, a federation of parents

associ ati on noved the Del hi High Court by wit petition

No. 3723 of 1997 chall enging the fee hike in various schools in
Delhi. It was the public interest wit petition filed on 8th
Sept enber, 1997 inpleading thirty unai ded recogni sed public
schools. The grievance of the Mahasangh was that recognized
private unai ded schools in-Delhi are indulging in |large scale
commer ci al i zati on of education which was agai nst public
interest.  That conmercialization has reached an al arm ng
situation on account of failure of the Governnent to performits
statutory functi ons under Delhi School Education Act, 1973
(hereinafter for the sake of brevity referred to as "the Act").
One of the serious charges inthe wit petition against the said
unai ded recogni zed school s was transfer of funds by the said
schools to the society/trust and/or to other schools run by the
sanme society/trust., In this connection, it was alleged that there
was excess of inconme over expenditure under the head 'tuition
fee’ and further interest free | oans of huge anmount have been
taken from parents for giving admi ssions to the children. It was
al so all eged that huge ampbunts col | ected remai ned unspent

under the head 'building fund’ . ~On the other hand, before the
Hi gh Court, it was submitted on behalf of the schools that the
above increase in fees, annual charges, adm ssions fees and
security deposit was justified on account of increase in the
expenses and in particular salaries of teachers in conpliance of
recomendati ons of 5th Pay Conmi ssion.

The key issue before the H gh Court, therefore, was \026

whet her unai ded recogni zed school's were indul ging in
comerci al i zati on of education? The H gh Court found from

the reports submitted by the inspection teans appointed by the
Covernment that there were irregularities in the nanagement of
the accounts. Therefore, by the inpugned judgnment, directions
were given regarding utilization of tuition fees for paynent of
sal aries of teachers and enpl oyees and also for utilization of the
surplus under the specific head of tuition fees. By the

i mpugned judgment, the High Court declared that the said Act
and the Rules franed thereunder prohibited transfer of funds
fromthe schools to the society/trust or to other schools run by
the sanme society/trust. By the inpugned judgnent, the Hi gh
Court appointed a conmittee headed by Ms. Justice Santosh
Duggal (hereinafter referred to as the "Duggal Conmittee") to
exam ne the econom cs of each of the recognized unai ded
schools in Del hi. Being aggrieved, the unaided recognized
schools and the Action Committee of Unaided Private Schools
have cone by way of appeal to this Court. During the

pendency of the civil appeals, the Duggal Conmittee subnitted
its report which has been accepted by the Governnment of

Nati onal Capital Territory of Delhi (Directorate of Education),
consequent upon which the Director of Education has issued
directions to the managi ng commttees of all recognized

unai ded schools in Del hi under section 24(3) read with section
18(4) & (5) of the Act, which directions are the subject natter
of the civil appeals herein.

ANALYSI S OF DELH SCHOOL EDUCATI ON ACT, 1973:
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The Act is enacted to provide for devel opnment of schoo
education in Delhi and for matters connected thereto. Section
2(v) defines "school property" to nmean all novabl e and
i movabl e property belonging to, or in possession of, the
school including I and, building, playground, hostel, cash,
reserve funds, investnents and bank bal ances. Section 2(x)
defines "unaided mnority school" to nmean a recogni sed
mnority school which does not receive any aid. Section 4 inter
alia states that no school shall be recognised unless it has
adequate funds to ensure regul ar paynent of salary and
al l owances to its enployees. Section 17(3) inter alia states that
every recogni sed school shall file before the comencenent of
each academic session with the Director a full statement of fees
to be levied during the foll owi ng academ ¢ session and no
school shall charge during that academ c session any fees in
excess of the fees specified in such statement. Section 18(4)(a)
inter alia states that inconme derived by unaided schools by way
of fees shall be utilized only for prescribed educationa
purposes.. Sinmlarly, under section 18(4)(b), charges and
contributions received by the school 'shall be utilized only for
the specific purpose for which they were received. Under
Section 24(3), the Director is empowered to give directions to
the managenment to rectify defects in the working of the school

At this stage, we quote hereinbelow rules 172, 175, 176
and 177 of Del hi School Education Rules, 1973 (hereinafter for
the sake of brevity referred to as “the 1973 Rul es"):\027

"172. Trust or society not to-collect fees, etc.,
schools to grant receipts for fees, etc., collected by
it.\027 (1) No fee, contribution or other charge

shal |l be collected fromany student by the trust or
soci ety running any recogni sed school; whether
ai ded or not.

(2) Every fee, contribution or other charge
coll ected fromany student by a recogni sed school
whet her aided or not, shall be collected in its own
nane and a proper receipt shall be granted by the
school for every collection nmade by it:

175. Accounts of the school how to be

mai nt ai ned.\ 027 The accounts with regard to the
School Fund or the Recogni sed Unai ded Schoo

Fund, as the case nay be, shall be so maintai ned as
to exhibit clearly the income accruing to the schoo
by way of fees, fines, income from building, rent,
interest, devel opment fees, collections for specific
pur poses, endownents, gifts, donations,
contributions to Pupils’ Fund and ot her

m scel | aneous receipts, and also, in the case of aided
school s, the aid received fromthe Administrator.

176. Col l ections for specific purposes to be spent
for that purpose.\027 Incone derived from

col l ections for specific purposes shall be spent only
for such purpose.

177. Fees realized by unai ded recogni sed

schools how to be utilized. \027(1) Incone derived
by an unai ded recogni sed school by way of fees

shall be utilized in the first instance, for neeting
the pay, allowances and other benefits adm ssible

to the enpl oyees of the school
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Provi ded that savings, if any fromthe fees
col l ected by such school nmay be utilized by its
managi ng conmittee for neeting capital or
conti ngent expenditure of the school, or for one or
nore of the follow ng educational purposes,

nanel y:
(a) award of schol arshi ps to students;
(b) establ i shnent of any ot her recognised

school ; or

(c) assi sting any other school or
educational institution, not being a
col | ege, under the managenent. of the
same society or trust by which the
first nentioned school is run.

(2) The savings referred to in sub-rule (1) shal
be arrived at after providing for the follow ng,
namnel y:

(a) pension, gratuity and other specified
retirement and other benefits
adm ssible to the enpl oyees of the

school ;

(b) t he needed expansi on of the school or
any expenditure of a devel opnenta

nat ur e;

(c) the expansi on of the school building

or for the expansion or construction of
any buil ding or establishnent of

hostel or expansi on of hostel
acconmodat i on;

(d) co-curricular activities of the students;

(e) reasonabl e reserve fund, not being
| ess than ten per cent of such savings.

(3) Funds col l ected for specific purposes, |ike
sports, co-curricular activities, subscriptions for
excursions or subscriptions for magazi nes, and
annual charges, by whatever nanme called, shall be
spent solely for the exclusive benefit of the
students of the concerned school and shall not be
included in the savings referred to in sub-rule (2).

(4) The collections referred to in sub-rule (3)
shal | be administered in the same manner as the
noni es standing to the credit of the Pupils Fund as
admini stered. "

We al so quote hereinbel ow clause (7) and cl ause (8) of

the Order dated 15th Decenber, 1999 issued by the Director
under Section 24(3) of the Act in terms of the Dugga
Conmittee report:\027

" 7. Devel opnment fee, not exceeding ten per

cent, of the total annual tuition fee nay be charged

for supplenenting the resources for purchase,

upgradati on and repl acenent of furniture, fixtures

and equi prent. Devel opnent fee, if required to be
charged, shall be treated as capital receipt and shal
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be collected only if the school is nmmintaining a
Depreci ati on Reserve Fund, equivalent to the
depreci ation charged in the revenue accounts and
the collection under this head al ongwith and

i ncome generated fromthe investnment nmade out of
this fund, will be kept in a separately maintained
Devel opnent Fund Account.

8. Fees/funds col lected fromthe
parents/students shall be utilized strictly in
accordance with rules 176 and 177 of the Del hi
School Education Rules, 1973. No anpunt

what soever shall be transferred fromthe

recogni sed unai ded school fund of a school to the
society or the trust orany other institution."

ARGUMENTS:

On behal f of the schools, it has been urged that under

above rule 177(1), incone derived by unai ded schools from

fees shall be utilized firstly to neet sal aries of enployees and
the bal ance could be utilized to establish any other school or to
assi st any other school or institution under the sane

management and, therefore, the |legislature intended to permt
societies/trusts to utilize such savings to neet capital/contingent
expenditure or to nmeet one or nore educational purposes which

i ncl uded establishnent of any other school under the sane
managenent. That rule 177 is a very sensible provision of |aw
That on account of ‘such provision, societies/trusts have been
abl e to expand their educational “institutions. That because of
this provision, educational societies/trusts-are able to establish
ot her schools in Del hi under the same managenent. It was
submitted that if transfer of funds is prohibited as nentioned in
clause 8, it would nake big industrial houses to open up

schools for the rich classes sacrificing the interest of the mddle
and | ower niddle classes, which woul d be against public

interest. It was further submtted that clause 8 was in conflict
with rule 177(1)(b), which permits the nmanagenent to establish
any other recogni zed school and, therefore, clause '8 was bad in

| aw and of no legal effect. It was urged on behalf of the
managenment that in the inpugned judgnent the H gh Court had

erred in holding that tuition fees should be ordinarily utilized
for payment of salaries and if incidental surplus renmined, it
could be used for other educational purposes but that woul d not
enpower the nanagenment to | evy higher tuition fees.” It was
submitted on behal f of the nanagenent that the Governnent

has no authority to regulate the fees payable by the students of
unai ded school s as indicated by section 17(3) of the Act which
requi red the managenment only to submt to the Director a ful
statenent of fees leviable during the ensuing academ ¢ session

In this connection, section 17(3) was contrasted w th section
17(1) and section 17(2) of the Act, which enpower the

Covernment to regul ate the fees payable by the students of

ai ded schools. It was next submitted that the society/trust was
entitled to charge and regul ate devel opment fees w t hout any
limt and that the Director has no authority to limt such

devel opnent fees as purported to have been done under cl ause

(7) of the order dated 15th Decemnber, 1999.

FI NDI NGS:

The first point for determnation is \026 whether the
Director of Education has the authority to regulate the fees of
unai ded school s?

At the outset, before analyzing the provisions of 1973
Act, we may state that it is now well settled by catena of
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decisions of this Court that in the matter of determ nation of the
fee structure the unaided educational institutions exercises a
great autonony as, they, like any other citizen carrying on an
occupation are entitled to a reasonable surplus for devel opnent

of education and expansion of the institution. Such institutions,
it has been held, have to plan their investnment and expenditure
so as to generate profit. Wat is, however, prohibited is
comerci al i zation of education. Hence, we have to strike a

bal ance between autonony of such institutions and nmeasures to

be taken to prevent commercialization of education. However,

in none of the earlier cases, this Court has defined the concept
of reasonable surplus, profit, incone and yield, which are the
terns used in the various provisions of 1973 Act.

As far back as 1957, it has been held by this Court in the

case of State of Bombay v. R M D. Chamarbaugwal a reported

in [AIR 1957 SC 699] that education is per se an activity that is
charitable in nature. ~ Inparting of education is a State function
The State, however, having regard to its financial constraints is
not always in a position to performits duties. The function of

i mparting education has been to a | arge extent taken over by the
citizens themselves. In the case of Unni Krishnan, J.P. v.

State of A.P. (supra), looking to the above ground realities, this
Court formulated a sel f-financing nechani sm schenme under

which institutions /' were entitled to admt 50% students of their
choice as they were sel f-financed institutions, whereas rest of
the seats were to be filled in by the State.  For adm ssion of
students, a conmon entrance test was to be held. Provisions for
free seats and paynment seats were nade therein. The State and
various statutory authorities including Medical Council of

India, University Grants Conmission etc. were directed to

nake end or anend regul ations so as to bring themon par with

the said Schene. |In the case of TMA Pai Foundationv. State

of Karnataka reported in [(2002) 8 SCC 481], the said schene
forrmulated by this Court in the case of Unni Krishnan (supra)

was held to be an unreasonable restriction within the nmeaning

of Article 19(6) of the Constitution as it resulted/in revenue
short-falls making it difficult for the educational institutions.
Consequently, all orders and directions issued by the 'State in
furtherance of the directions in Unni Krishnan"s case (supra)
were held to be unconstitutional. This Court observed in the
said judgnent that the right to establish and adm ni ster an
institution included the right to admt students; right to set up a
reasonabl e fee structure; right to constitute a governi ng body,
right to appoint staff and right to take disciplinary action. TMA
Pai Foundation's case for the first time brought into existence
the concept of education as an "occupation”, a termused in
Article 19(1)(g) of the Constitution. It was held by mgjority
that Articles 19(1)(g) and 26 confer rights on all citizens and
religi ous denom nati ons respectively to establish and maintain
educational institutions. 1In addition, Article 30(1) gives the
right to religious and linguistic mnorities to establish and
admi ni ster educational institution of their choice. However,
right to establish an institution under Article 19(1)(g) is subject
to reasonable restriction in terns of clause (6) thereof.
Simlarly, the right conferred on mnorities, religious or
l'inguistic, to establish and admini ster educational institution of
their own choice under Article 30(1) is held to be subject to
reasonabl e regul ati ons which inter alia may be framed having
regard to public interest and national interest. 1In the said
judgrment, it was observed vide para 56 that econom c forces

have a role to play in the matter of fee fixation. The institutions
shoul d be permitted to make reasonable profits after providing
for investment and expenditure. However, capitation fee and
profiteering was held to be forbidden. Subject to the above two
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prohi bitory parameters, this Court in TMA Pai Foundation's

case held that fees to be charged by the unai ded educati ona
institutions cannot be regulated. Therefore, the issue before us
is as to what constitutes reasonable surplus in the context of the
provi sions of the 1973 Act. This issue was not there before this
Court in the TMA Pai Foundation’s case.

The judgrment in TMA Pai Foundation’s case was

del i vered on 31.10.2002. The Union of India, State

Governnments and educational institutions understood the

majority judgnent in that case in different perspectives. It |led
to litigations in several courts. Under the circunstances, a
bench of five Judges was constituted in the case of Islamc
Acadeny of Education v. State of Karnataka reported in

[ (2003) 6 SCC 697] so that doubts/anomalies, if any, could be
clarified. One of the issues which arose for determ nation
concerned deternination of the fee structure in private unai ded
prof essi onal educational institutions. It was submtted on
behal f | of 't he managenents that such institutions had been given
conpl et e ‘autonony not only as regards adm ssion of students

but also as regards determination of ‘their own fee structure. It
was subnitted that these institutions were entitled to fix their
own fee structure which could include a reasonabl e revenue
surplus for the purpose of devel opment of education and
expansion of the institution. It was submtted that so long as
there was no profiteering, there could be no interference by the
Governnment. As against this, on behalf of Union of India, State
Governnments and sone of the students, it was submitted, that

the right to set-up and adm ni ster an educational institution is
not an absolute right and it is subject to reasonable restrictions.
It was submitted that such a right is subject to public and
national interests. It was contended that inparting education
was a State function but due to resource crunch, the States were
not in a position to establish sufficient nunber of educationa
institutions and consequently the States were permtting private
educational institutions to performState functions. It was
submitted that the Government had a statutory right to fix the
fees to ensure that there was no profiteering. Both sides relied
upon various passages fromthe ngjority judgnent in TMA Pai
Foundation’s case. In view of rival subm ssions, four

guestions were formul ated. W are concerned with first

guestion, namely, whether the educational institutions are
entitled to fix their own fee structure. It was held that there
could be no rigid fee structure. Each institute nust have
freedomto fix its own fee structure, after-taking into account
the need to generate funds to run the institution and to provide
facilities necessary for the benefit of the students. They nust
be able to generate surplus which nust be used for betternent
and growth of that educational institution. The fee structure
nust be fixed keeping in mind the infrastructure and facilities
avai | abl e, investnent made, salaries paid to teachers and staff,
future plans for expansion and/or betternent of institution
subject to two restrictions, nanely, non-profiteering and non-

charging of capitation fees. It was held that surplus/profit can
be generated but they shall be used for the benefit of that
educational institution. It was held that profits/surplus cannot

be diverted for any other use or purposes and cannot be used for
personal gains or for other business or enterprise. The Court
noticed that there were various statutes/regulations which
governed the fixation of fee and, therefore, this Court directed
the respective State Governnments to set up conmittee headed

by a retired H gh Court Judge to be nomi nated by the Chief
Justice of that State to approve the fee structure or to propose
sone ot her fee which could be charged by the institute.
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In the light of the judgnent of this Court in the case of

| sl ami ¢ Acadeny of Education (supra) the provisions of 1973

Act and the rules franed thereunder may be seen. The object of
the said Act is to provide better organization and devel opnent

of school education in Delhi and for matters connected thereto.
Section 18(3) of the Act states that in every recogni zed unai ded
school, there shall be a fund, to be called as Recogni zed

Unai ded School Fund consisting of income accruing to the

school by way of fees, charges and contributions. Section
18(4)(a) states that income derived by unai ded school s by way

of fees shall be utilized only for the educational purposes as
may be prescribed by the rules. Rule 172(1) states that no fee
shall be collected fromany student by the trust/society running
any recogni zed school; whether aided or unaided. That under
rule 172(2), every fee collected fromany student by a

recogni zed school, whether aided or not, shall be collected in
the nanme of the school. “Rule 173(4) inter alia states that every
Recogni.zed Unai ded School Fund shall be deposited in a
national i zed bank. ~Under rule 175, the accounts of Recogni zed
Unai ded School Fund shall clearly indicate the income accruing
to the school by way of fees, fine, income fromrent, incone by
way of interest, incone by way of devel opment fees etc. Rule
177 refers to utilization of fees realized by unaided recogni zed
school. Therefore, rule 175 indicates accrual of income

whereas rule 177 indicates utilization of that incomne.

Therefore, reading section 18(4) with rules 172, 173, 174, 175
and 177 on one hand and section 17(3) on the other hand, it is
clear that under the Act, the Director is authorized to regul ate
the fees and other charges to prevent conmercialization of
education. Under section 17(3), the school has to furnish a ful
statenent of fees in advance before the commencenent of the
academ c session. Reading section 17(3) with section

18(3)&(4) of the Act and the rules quoted above, it is clear that
the Director has the authority to regul ate the fees under section
17(3) of the Act.

The second point for determination is \026 whether clause

(8) of the Order passed by the Director on 15th Decenber 1999
(hereinafter referred to as "the said Order") under section 24(3)
of the Act is contrary to rule 177?

It was argued on behal f of the managenent that rule 177

all ows the schools to incur capital expenditure in respect of the
sanme school or to assist any other school or to set up any other

school under the same nanagenent and consequently, the

Director had no authority under clause (8) to restrain the schoo

fromtransferring the funds fromthe Recogni zed Unai ded

School Fund to the society or the trust or any other institution

and, therefore, clause (8) was in conflict with rule 177.

We do not find nmerit in the above argunents. Before
analyzing the rules herein, it nmay be pointed out, that as of
today, we have Cenerally Accepted Accounting Principles
(GAAP). As stated above, conmercialization of education has
been a problemarea for the |ast several years. One of the
net hods of eradicating comercialization of education in
schools is to insist on every school follow ng principles of
accounting applicable to not-for-profit organizations/ non-
busi ness organi zations. Under the Generally Accepted
Accounting Principles, expense is different from expenditure.
Al'l operational expenses for the current accounting year like
sal ary and al | onances payabl e to enpl oyees, rent for the
prem ses, paynent of property taxes are current revenue
expenses. These expenses entail benefits during the current
accounting period. Expenditure, on the other hand, is for
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acqui sition of an asset of an enduring nature which gives
benefits spread over nany accounting periods, |ike purchase of
pl ant and machi nery, building etc. Therefore, there is a

di fference between revenue expenses and capital expenditure.
Lastly, we must keep in mnd that accounting has a |inkage
with law. Accounting operates within |egal franework.
Ther ef ore, banking, insurance and electricity conpani es have
their own form of bal ance-sheets unli ke bal ance-sheets

prescri bed for conpani es under the Conpani es Act 1956.
Therefore, we have to | ook at the accounts of non-business
organi zations |ike schools, hospitals etc. in the light of the
statute in question.

In the light of the above observations, we are required to

anal yse rules 172, 175, 176 and 177 of 1973 rules. The above
rul es indicate the manner in which accounts are required to be
mai nt ai ned by the schools. Under section 18(3) of the said Act
every recogni sed school shall have a fund titled "Recogni sed
Unai ded School” Fund™. It is inmportant to bear in mnd that in
every non-busi ness organi zation, accounts are to be mmintained
on the basis of what is known as ' Fund Based System of
Accounting’. Such system brings about transparency. Section
18(3) of the Act shows that schools have to maintain Fund

Based System of Accounting. The said Fund. contenpl ated by
Section 18(3), shall consist of incone by way of fees, fine, rent,
interest etc. Section 18(3) is to be read with rule 175. Reading
the two together, it is clear that each itemof inconme shall be
accounted for separately under the comon head, nanely,

Recogni sed Unai ded School Fund. ~Further, rule 175 indicates
accrual of inconme unlike rule 177 which deals with utilization
of incone. Rule 177 does not cover all the itens of incone
nentioned in rule 175. Rule 177 only deals with one item of

i ncome for the school, nanely, fees. "Rule 177(1) shows that

sal aries, allowances and benefits to the enpl oyees shal
constitute deduction fromthe income in the first instance. That
after such deduction, surplus if any, shall be appropriated
towards, pension, gratuity, reserves and other itens of
appropriations enunerated in rule 177(2) and after such
appropriation the bal ance (savings) shall be utilized'to neet
capital expenditure of the same school —or to set up another
school under the same nmanagenent. Therefore, rule 177 deal's

wi th application of inconme and not with accrual of incone.
Therefore, rule 177 shows that salaries and all owances shall
cone out fromthe fees whereas capital expenditure will be a
charge on the savings. Therefore, capital expenditure cannot
constitute a conponent of the financial fees structure as is
submitted on behalf of the schools. It also shows that salaries
and al | onances are revenue expenses incurred during the

current year and, therefore, they have to cone out of the fees
for the current year whereas capital expenditure/capita

i nvestments have to conme fromthe savings, if any, “calculated in
the manner indicated above. It is for this reason that under
Section 17(3) of the Act, every school is required to file a
statenment of fees which they would |ike to charge during the
ensui ng academ c year with the Director. |In the Iight of the
anal ysis nenti oned above, we are directing the Director to

anal yse such statenments under section 17(3) of the Act and to
apply the above principles in each case. This direction is
required to be given as we have gone through the bal ance-

sheets and profit and | oss accounts of two schools and prinma
facie, we find that schools are being run on profit basis and that
their accounts are being nmaintained as if they are corporate
bodi es. Their accounts are not nmintained on the principles of
accounting applicable to non-busi ness organizations/not-for-
profit organizations.
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As stated above, it was argued that clause 8 of the order
of Director was in conflict with rule 177. W do not find any
merit in this argument.

Rule 177(1) refers to incone derived by unai ded

recogni zed school by way of fees and the manner in which it

shal |l be applied/utilized. Accrual of incone is indicated by rule
175, which states that inconme accruing to the school by way of
fees, fine, rent, interest, developnent fees shall form part of
Recogni zed Unai ded School Fund Account. Therefore, each

itemof income has to be separately accounted for. This is not
bei ng done in the present case. Rule 177(1) further provides

that incone fromfees shall be utilized in the first instance for
payi ng sal aries and ot her allowances to the enpl oyees and from
the bal ance the school shall provide for pension, gratuity,
expansi on of the sane school, capital expenditure for

devel opnent of the same school, reserve fund etc. and the net

savi ngs alone shall be applied for establishnment of any other
recogni zed school under rule 177(1)(b). Under accounting
principles, there is a difference between appropriation of

surplus (incorme) on one hand and transfer of funds on the other
hand. In the present case, rule 177(1) refers to appropriation of
savi ngs whereas clause 8 of the order of Director prohibits
transfer of funds to any other institution or society. This view
is further supported by rule 172 which states that no fee shall be
collected fromthe student by any trust or society. That fees
shall be collected fromthe student only for the school and not
for the trust or the society. Therefore, one has to read rule 172
with rule 177. Under rule 175, fees collected fromthe schoo

have to be credited to Recognized Unai ded School Fund.

Therefore, reading rules 172, 175 and 177, it is clear that
appropriation of savings (incone) is different fromtransfer of
fund. Under clause 8, the managenent is restrained from
transferring any amount from Recogni zed Unai ded Schoo

Fund to the society or the trust or any other institution, whereas
rule 177(1) refers to appropriation of savings (incone) from
revenue account for neeting capital expenditure of 'the school

In the circunstances, there is no conflict between rule 177 and

cl ause 8.

The third point which arises for determ nation is \026
whet her the managenents of recogni sed unai ded school s are
entitled to set up a Devel opnent Fund Account ?

In our view, on account of increased cost due to inflation

the managenment is entitled to create Devel opment Fund

Account. For creating such devel opnment fund, the nanagenent

is required to collect devel opnment fees. 1In the present case,
pursuant to the recomendati on of Duggal Committee,

devel opnent fees could be levied at the rate not exceeding 10%
to 15% of total annual tuition fee. Direction no.7 further states
that devel opment fees not exceeding 10%to 15% of tota

annual tuition fee shall be charged for supplenenting the
resources for purchase, upgradati on and repl acenent of

furniture, fixtures and equi pnents. It further states that

devel opnent fees shall be treated as Capital Receipt and shal

be collected only if the school nmamintains a depreciation reserve
fund. In our view, direction no.7 is appropriate. |If one goes
through the report of Duggal Committee, one finds absence of
non-creation of specified earmarked fund. On going through

the report of Duggal Committee, one finds further that
depreci ati on has been charged without creating a corresponding
fund. Therefore, direction no.7 seeks to introduce a proper
accounting practice to be foll owed by non-busi ness
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organi zations/not-for-profit organi zation. Wth this correct
practice being introduced, devel opnent fees for suppl enenting
the resources for purchase, upgradation and repl acenents of
furniture and fixtures and equi pnments is justified. Taking into
account the cost of inflation between 15th Decenber, 1999 and
31st Decenber, 2003 we are of the view that the managenent of
recogni zed unai ded school s should be pernmtted to charge

devel opnent fee not exceeding 15% of the total annual tuition

f ee.

To sumup, the interpretati on we have placed on the

provisions of the said 1973 Act is only to bring in transparency,
accountability, expenditure nanagenent and utilization of

savings for capital expenditure/investnent w thout infringenment

of the autonomy of the institute in the matter of fee fixation. It
is also to prevent conmercialization of education to the extent
possi bl e.

CONCLUSI ON

In addition to the directions given by the Director of
Educati on vi de order DE.15/Act/ Duggal . Com 203/ 99/ 23989-

24938 dated 15th Decemnber, 1999, we give further directions as
ment i oned herei nbel ow \ 027

(a) Every recogni zed unai ded school covered by the Act
shal | maintain the accounts on the principles of

accounting applicable to non-busi ness organi zati on/ not -
for-profit organization;

In this connection, we inter alia direct every such
school to prepare their financial statenment consisting of
Bal ance-sheet, Profit & Loss Account, and Receipt &
Payment Account.

(b) Every school is requiredto file a statenent of fees every
year before the ensuing academ c session under section

17(3) of the said Act with the Director. Such statenent

will indicate estimated incone of the school derived from

fees, estimated current operational expenses towards

sal aries and al |l owances payabl e to enployees in terns of

rule 177(1). Such estimate will also indicate provision

for donation, gratuity, reserve fund and other itens under

rule 177(2) and savings thereafter, if any, in terns of the
proviso to rule 177(1);

(c) It shall be the duty of the Director of Education to
ascertain whether ternms of allotment of |and by the
Government to the schools have been complied wth.

We are shown a sanple letter of allotnent issued by the
Del hi Devel opnent Authority issued to sone of the

school s which are recogni zed unai ded schools. W
reproduce herein clauses 16 & 17 of the sanple letter of

al |l ot nent:\ 027

"16. The school shall not increase the rates of tuition
fee without the prior sanction of the Directorate of
Education, Del hi Adm. and shall follow the

provi si ons of Del hi School Education

Act/ Rul es, 1973 and other instructions issued from

tinme to tine.

17. The Del hi Public School Society shall ensure that
percentage of freeship fromthe tuition fee as laid

down under rules by the Del hi Administration

fromtinme to tinme strictly conplied. They wll

ensure adm ssion to the student belonging to
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weaker sections to the extent of 25% and grant
freeship to them"

We are directing the Director of Education to | ook

into letters of allotnent issued by the Government and
ascertain whether they have been conplied-with by the
schools. This exercise shall be conplied with within a
period of three nonths fromthe date of comrunication

of this judgnent to the Director of Education. If ina
gi ven case, the Director finds non-conpliance of the
above terns, the Director shall take appropriate steps in
this regard.

Al civil appeals stand di sposed of in terns of the above
judgrment, with no orderas to costs.




