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Thi s appeal was filed against the inpugned interlocutory

j udgrment and order dated 19. 3.2003 passed in Notice of
Motion No. 72/2002 in-Notice No. 180 of 2001 by the Hi gh
Court of Judicature at Bonbay whereby the reference made by
the | earned single /' Judge with regard to the question of |aw
was answer ed agai nst the appellant herein

The appel |l ant herein'is Paranjeet Singh

Pat hej a(guarantor), judgnent debtor and the respondent is

| CDS Ltd, a Conpany incorporated under the provisions of the
Conpani es Act, 1956.

On 30.10.1998 the said conpany was registered with the

Board of Industrial Financial Reconstruction (BIFR) under the
provi sions of the Sick Industrial Conpanies (Specia

provi sions) Act, 1995. The appellant was a party to arbitration
proceedings initiated by the respondents to recover ampunts
al l eged to be due and payabl e from one Pat hej a Forgings and
Auto Parts Manufactures Ltd. (hereinafter referred'to as the
"conmpany’). The appel |l ant was sought to be sued in his
purported capacity as guarantor of the dues of the said
conpany.

On 09.03.2000, a letter was sent informng the

Arbitrators that the conpany has been regi stered under
section 15 of the Sick Industrial Conpanies (Specia
provi si ons) Act, 1995.

An Award was rendered therein on 26th June 2000 by the
Arbitrator awarding Rs. 3,81, 58, 821.47. However, according to
the appellant, no copy of the Award was served on the
appel | ant .

On 16. 01. 2002, Insol vency notice was issued under

section 9(2) of the Presidency Town | nsol vency Act, 1909
(PTIA) on the basis of the Arbitration Award. Section 9(2)
provi des that a debtor comrits an act of insolvency if a
creditor who has obtained a "decree or order" against himfor
the paynment of noney issues hima notice in the prescribed
formto pay the ampbunt and the debtor fails to do so within
the time specified in the notice. The appellant filed a Notice of
Motion in the H gh Court challenging the said notice, inter
alia, on the ground that an Award is neither a decree nor an
order for the purpose of the provisions of the Insolvency Act
and that no notice can be issued under Section 9(2) on the
basis of an award. This contention has been upheld in the
case of Srivastava v. K K Mdi I|nvestnments and Fi nanci a
Services, 2002 (4) M. L.J.281, by the Bonmbay Hi gh Court

(J.A Patil,Jd.).
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Order of BIFR rejecting the reference of Conpany was

passed on 05.04.2002. On 14. 06.2002, Insolvency notice was
served on the appellant.

An appeal filed by the said Conmpany is presently under

consi deration by the Appellate Authority on Industrial and

Fi nanci al Reconstruction (" AAIFR ).

The appellant filed a Notice of Mtion No.72 of 2002 in

the H gh Court challenging the Insolvency Notice dated 16th
January, 2002. When the above Notice of Mdtion cane up for
hearing the Learned Single Judge (Dr. Chandrachud, J.)

hearing the same differed with the view expressed by the Hi gh
Court (J.A Patil,J.) in the matter of Srivastava v. K K. Mod
I nvest nents and Fi nanci al Services (Supra) on 14.10. 2002

and referred the question as to whether an insolvency notice
may be issued under Section 9(2) of the Insolvency Act on the
basis of an Award for reconsideration by a Division Bench

The Division Benchanswered the reference in the

affirmative on 19.03. 2003 and hel'd that an award is a "decree"
for the purpose of section 9 of the Insolvency Act and that an
i nsol vency notice nay therefore be issued on the basis of an
award passed by an arbitrator.

Against this order of the H gh Court this Appeal has been
filed in this Court.

The substantial questions of |aw of paranount

i nportance to be decided by this court are:

i Whet her an arbitration award isa "decree" for the
pur pose of section 9 of the Presidency Towns

I nsol vency Act, 190972

ii. Whet her an insol vency notice can be issued

under section 9(2) of the Presidency Towns

I nsol vency Act, 1909 on the basis of an

arbitrati on award?

Counsel for both parties subnitted their case at |ength.

M. V.A Bobde, |earned senior advocate appeared for the
appel l ant and M. L. Nageshwar Rao, |earned senior counse
appeared for the respondent.

M. V.A Bobde, |earned senior advocate, appearing for

the appellants submtted that;

a) The Presidency Towns Insolvency Act, 1909 is a
statute fraught with the grave consequence of “civil death’ for .a
person sought to be adjudged an insolvent. The Act has to be
construed strictly; it is inmpermssible to enlarge or restrict the
| anguage having regard to supposed notions of convenience,
equity or justice.

b) The insol vency | aw for Presidency-Towns was enacted

in 1909 when the Cvil Procedure Code, 1908 had recently

been put on the statute book. At that tine, the Arbitration

Act, 1899 was in force. It was clearly known to the | aw
makers what is a 'decree’, what is an 'order’ and what is an
"award’. It was equally known that there is a fundanenta

di fference between 'Courts’ and 'arbitrators’ \026 that Courts
constitute the judiciary and exercise the judicial power of the
State whereas arbitrators are persons chosen by parties to a
contract to resolve their disputes.

c) The Indian Arbitration Act, 1899 clearly draws the

di stinction between Courts and Arbitrators. The preanble of
the Act shows that it is an Act for dealing with "arbitration by
agreenment without the intervention of a Court of Justice’
Section 4(a) defines 'Court’ and various sections deal with the
powers of the Court. Section 11 provides for the making of an
"award’ . Section 15 provides for its enforcenent. It was
submitted that froma plain reading of the provisionit is
evident that only for the purpose of enforcement of the award,
it is treated as if it were a decree of the Court.
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On a plain reading of the above provision, it is apparent
that only for the purpose of enforcenment of the award, it is
treated as if it were a decree of the Court. The only result is

that for enforcenent, i.e. execution, the provisions of the CPC
may be resorted to. Section 15 does not provide that an award
shall be deenmed to be a decree for all purposes under all | aws,

past or future, passed by any |legislature. Learned senior
counsel referred to various decisions of this court in support of
this contention.

d) M. Bobde, further subnitted that, it was deci ded

l ong ago in 1907 and has never been doubted since then that

i ssuance of a notice under the Insolvency or Bankruptcy
statutes is not a node of enforcenent of a decree in the Inre
A Bankruptcy Notice (1907) 1 KB 478. A judgnent obtained

i n pursuance of an order purporting to be nade under the
Arbitration Act, 1889, to enforce an award on a subm ssion by
entering judgnent in accordance therewith, is not a fina
judgnment in an action-upon which a bankruptcy notice can be
founded wi'thin section 4, sub-section 1(g), of the Bankruptcy
Act, 1883. ~Per Vaughan W I Il ians and Fl etcher Multon L.JJ.,
“"the Court has no jurisdiction under Section 12 of the
Arbitration Act, 1889 which provides for the enforcenent of an
award on a submissionin the sane manner as if it were a
judgrment, to order judgnent to be entered in accordance with
the award. "

Per Fletcher Multon L.J., "an application for a

bankruptcy notice is not a method of enforcing an award
within Section 12 of 'the Arbitration Act, 1889."

e) Section 325 of the CPC of 1859 provides that 'the
Court shall proceed to pass judgnment according to the

awar d\ 005\ 005and upon the judgnent which shall be so given,
decree shall follow and shall be carried into execution in the
sane manner as other decrees of the Court. ~ Section 522 of
the CPC of 1882 is in alnost similar terns. Ghul am Khan vs.
Muhammad (1901) 29 Calcutta Series 167 at 173. It will be
convenient at the outset to set out the two sections,
nanel y, 325 of Act VIII of 1859 and 522 of Act XV of 1882, in
extense, and in juxtaposition:

"325. If the Court shall not see cause to remt the

award or any of the nmatters referred to arbitration for
reconsi deration in manner aforesaid, and if no application
shal | have been made to set aside the award, or if the Court
shal | have refused such application, the Court shall, proceed
to pass judgnent according to the award or according to its
own opi nion on the special case, if the award shall have been
submitted to it in the formof a special case; and upon the
j udgrment whi ch shall be so given decree shall follow and
shall be carried into execution in the same manner as ot her

decrees of the Court. 1In every case in which judgnment shal
be given according to the award, the judgnent shall be
final."

"522. If the Court sees no cause to remt the award or

any of the matters referred to arbitration for reconsideration
in manner aforesaid, and if no application has been nade to
set aside the award, or if the Court has refused such
application, the Court shall, after the tinme for maki ng such
application has expired, proceed to give judgment according

to the award, or if the award has been submtted to it in the
formof a special case, according to its own opinion on such
case.

Upon the judgnent so given a decree shall follow, and
shall be enforced in manner provided in this Code for the
execution of decrees. No appeal shall lie fromsuch decree
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except in so far as the decree is in excess of, or not in
accordance with the award."

f) Since the Arbitration Act, 1899 nmade a departure
fromthe above position in the case of arbitration by agreenent
wi thout the intervention of Court, Section 89 of the CPC of
1908 provided as foll ows:

"89. Save as otherw se provided by the Arbitration Act,
1899, or by any other law for the tine being in force, al
references to arbitration, whether by an order in a suit or
ot herwi se, and all proceedi ngs shall be governed by the
provi sions contained in Schedule 2." (Di nkarrai vs.
Yeshwantrai Al R 1930 Bonbay 98 at 101.)

0) The second Schedul e provided for three types of

cases: Arbitration in Suit, fromdC auses 1 to 16, O der of

ref erence on agreenents to refer from dauses 17 to 19 and
Arbitration without the intervention of Court, from d auses 20
to 23. Clause 16 of the First part and Cl ause 21 of the Third
part provide for the Court to 'pronounce judgnent according

to the award\ 005. . decree shall follow .

h) It is settled | aw that where the arbitration is
governed by the Arbitration Act, 1899, the Second Schedul e
will not apply thereto \026 Dinkarrai’s case(supra). Hence, in

the case of arbitration on agreenent wi thout the intervention

of the Court, Section 15 of the Arbitration Act of 1899 will
apply and there is no requirenment that a Court mnust

pronounce judgment ‘according to the award and that decree

shall follow Under Section 15, the award itself is enforceable
"as if’ it were a decree; it does not beconme-a decree.

i) The Act of 1909 does not define 'decree’ or 'order’ for
the sinple reason that the nmeaning of these terns had been
wel | - known since the CPC of 1859 and 1882 and had been
agai n defined about one year ago in CPC of 1908. Learned
counsel submtted that there are other indicators to show that
an award of arbitrators was never intended to be
conprehended in the neaning of the terns 'decree’ or ’'order’
Thus as understood from 1909, the lInsolvency Act dealt only
with debtors who had suffered decrees by any Court for the
paynent of noney.

] Wen t he Bonbay Amendnent came into force on
19. 6.1939 by Bonbay Act No. 51 of 1948, clause (i) was added
to Section 9. That clause again speaks of a 'decree’ and
i ntroduces the word 'order’. After so nany years of the CPC
being in force the Bonbay Legisl ature knew the neani ng of
"decree’ and 'order’ and used those terns as understood under
the CPC. The words ’'the execution of which is not stayed’
point clearly to the fact that decree or order nean those
passed by a Court for it is only under CPC that an appellate
Court or executing Court can stay the execution of a decree or
order. These words are inappropriate for and inapplicable to
awar ds under the Indian Arbitration Act of 1899 or the
Arbitration and Conciliation Act, 1996, under which the
Awar ds were straightaway enforceable as if they were decrees
of Court. Moreover, so far the Arbitration Act of 1940 is
concerned, the award itself acquires force only after the Court
pronounces judgnent and passes a decree under Section 17.

k) The words 'suit or other proceeding in which the
decree or order was nade’ nean a suit in which a decree is
made or a proceedi ng under the CPC which results in an order
by a Civil Court which is not a decree. The word ’proceeding
does not refer to arbitrati ons because they do not result in an
"order’ but an 'award’', much less an order of a Cvil Court as
defined in Section 2(14) of the CPC. 'Proceeding neans a
proceedi ng such appel |l ate or execution proceedi ngs or
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applications under the CPC during the pendency of the suit or
appeal
) The words 'or other proceedings’ were added not for
covering arbitrations but by way of abundant caution to make
it clear that other proceedings in relation to or arising out of
suits were to be included. This Court has held that:

"\ 005.the word ’'suit’ cannot be construed in the
narrow sense of neaning only the suit and not
appeal \005. and the word "suit’ will include such
appel | at e proceedings ."

m The words 'litigant’, 'nmoney decree’, judgnent-

debtor’, 'decretal anpunt’ and 'decree-holder’ plainly show that
Parlianment intended to deal with litigants who do not pay
amounts decreed by G vil Courts. There is no reference at al
to arbitrations and awards-in the Statenent of Objects and
Reasons and in sub-sections (2)-to (5) of Section 9, which were
i ntroduced in 1978 by Parli anent.

n) "Litigation" has been held to nean "a | egal action

i ncludi ng al'l proceedings therein, initiated in a court of |aw'
Obvi ousl y-therefore Parlianment had in mnd debts due to
"litigants’ i.e. debts due by reason of decrees of Courts. It is
well settled that Courts, unlike arbitrators or arbitra
tribunals, are the third great organ under the Constitution

| egi sl ative, executive and judicial. Courts are institutions set
up by the State in the exercise of the judicial power of the
State will be seen fromthe cases nentioned hereinbel ow

0) Arbitrators are persons chosen by disputants to be

their judges. Arbitrators are not tribunals set up by the State
to deal with special matters. ~They are not set up by the State
at all but by the parties to a contract. They do not deal with
special matters; they deal with any matter referred to them
under the arbitration clause. They are not part of the
judiciary exercising the judicial power of the State. ' In this
connection, |earned senior counsel referred to the follow ng
observation of Anthony Walton in his Preface to Russell on
Arbitration, 20th Ed."

"Arbitration has its center the stone that the builders of the
Courts rejected. You can choose your own judge."

p) It is, therefore, abundantly clear that the |egislative
intendnment was that only if a debt found due by the Courts in
an action contested according to the rul es and principles that
govern Courts, was not paid in spite of notice; it would

amount to an act of insolvency. The Legislatures never

contenpl ated that a nere award given by persons chosen by
parties to resolve their disputes i.e. persons, who are outside

the ordinary hierarchy of courts of civil judicature, should I|ead
to an act of insolvency.
q) It is noteworthy that Section 112 of the Bonbay
I nsol vency Rul es, 1910, enpowers the three Presidency-Town
H gh Courts to frame Rules. In the exercise of this power

Rul es were framed by the Bombay Hi gh Court in 1910. After
the Bonbay Amendnent to the act w e.f. 1939 by introduction
of clause (i) in Section 9, Rule 52A and Form 1-B wer e added
by the Bonmbay Hi gh Court.

r) Rul e 52 A(1l) uses the words 'certified copy of the
decree or order’. It is plain that certified copies are given only
by Courts or statutory authorities. Arbitrators only submt
their award and are not enpowered under any law to furnish
certified copies of the award.

Sub-rule (2) mandates that the Insolvency Notice shall be

in FormNo. 1-B with such variations as the circumnstances

may require. The variations are according to circunstances; it
is inmpermissible to substitute the word "Court’ with
"arbitrators and the words 'decree’ or 'order’. Form1-B
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unanbi guously points to the fact that the decree or order has
been obtained froma Court in a suit or proceeding.
s) Now, that Parliament has anended the Act of 1909
in 1978 on the lines of the Bonbay Anendnent, it has
expressly provided by Section 9(3) that the Notice ’'shall’ be in
the prescribed formi.e. prescribed by the Rules. There is no
roomleft for the argunment that variations according to
circunstances can bring in arbitrators and awards when the
formuses the words Court, decree and order
In reply to the subnissions made by the appellants,
| earned seni or advocate, M. L. Nageshwar Rao, appearing for
the respondents subnitted:
? If an Award rendered under the Arbitration and
Conciliation Act, 1996 is not challenged within the
requi site period, the same becones final and binding as
provi ded under Section 35.  Thereafter the same can be
enforced as a Decree as it is as binding and concl usive as
provi ded under Section 36. There is no distinction
bet ween an Award and a Decree. ~In view thereof, there is
no i nmpedi'ment in-taking out Insolvency Notice as
cont enpl at ed under Section 9(2) of the Presidency Towns
I nsol vency Act.
? Section 9(1)(a) to (h) of the Presidency Towns I|nsol vency
Act, 1909 set out the different acts of 1nsol vency
conmtted by a Debtor which acts of Insolvency woul d
formthe ground or basis for filing an I'nsolvency Petition
agai nst the Debtor under Section 12 of the PTIA for
havi ng hi m adj udi cated I nsol vent. The 1978 Centra
Amendnment introduced Section 9(2) to (5). The
statenment of objects and reasons of anendi ng Act of
1978, inter alia, reads as follows :

"The main defect of the existing law lies in the absence
of any adequate powers to conpel the production of
assets. The primary object of the Act of 1948 was the
protection of debtors; the provision it makes for the
di scovery of the property of Insolvents is treated as of
secondary i nportance and has | ong since been found
insufficient to prevent fraud. The protection of honest
debt ors shoul d be one of the objects of every
I nsol vency Law, although it is of |ess inmportance now
than it was in 1948, when inprisonnent for debt was
nore frequent. But it is equally inmportant in the
interests of comerce that creditors should not be
defrauded and that di shonest debtors shoul d not be
abl e to make use of insolvency proceedings nerely to
free thenselves fromtheir liabilities while preserving
their assets nore or less intact."

The obj ects thus sought to be achieved is to widen the

scope for adopting Insolvency proceedings. The provisions of
Section 9(2) to 9(5) which are brought in by the anmendi ng Act
of 1978 have to be viewed in the |light of the statenent of
objects and reasons. Therefore, it is evident that what was
contenpl ated was to permt Insolvency Notice being issued
even on the basis of the Arbitral Tribunal provided the sane
has becone final, binding and enforceable.

? The anmendnent added a new act of Insolvency and in
effect provided that a Debtor commrits an act of I|nsolvency if
he fails to comply with the requisitions of an Insolvency
Noti ce served upon himby a creditor demanding from him

(the Debtor) the ampbunts due under the Decree or Order for
paynment of noney, which Decree or Order has attained
finality and the execution whereof has not been stayed. An

I nsol vency Notice by itself does not |ead to the adjudication
of the Debtor as Insolvent but the non-conpliance thereof
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only results in an act of I|nsolvency, which enable the
creditor to file an Insolvency Petition against the Debtor for
havi ng hi m adj udi cated I nsolvent. An Insolvency Notice is
thus only a step in aid for filing the Insolvency Petition and
the Debtor has opportunity to contest the Insolvency

Petition by taking up all avail abl e defenses.

? Section 9(1) (e) and (h) of the PTIA use the phrase "in
execution of the Decree of any Court for the paynent of

noney". Sections 9(1) (e) and (h) have been in the PTIA
since originally enacted in the year 1909 and enable a
Creditor to directly file Insolvency Petition against a debtor.
VWhen the Legislature enacted the Bonmbay Amendnent (in

1948) and the Central Anendnent in 1979, it had before it

the express wordings of Sections 9(1) (e) and (h), however a
consci ous departure was made while enacting Sections 9(i)

and 9A (introduced by the Bonbay Amendnent). The sane
constitute a conplete code and provide for conplete

machi nery. The phraseol ogy used therein is:

"Decree or Order for the paynent of noney being a Decree

or Order which has becone final and the execution

wher eof has not been stayed."

Thus by the amendnents, the words "or order" have been
added, so that even an Order can sustain an |Insol vency
Notice. Simlarly the words "of any Court” figuring in Section
9(1) (e) and (h) are omitted. Thereby the qualification that
Decree shoul d be "of any Court" has been consciously renoved
and/ or omitted. The expression "Decree or Order" in Sections
9(2) to (5) brought in by the 1978 Central Amendnent is not
restricted to a Decree or Order of any Court. Moreover,
Section 9(5), which provides for setting aside of Insolvency
Notice, in sub-clause (a) thereof, again uses the phraseol ogy
"decree or order", without making it conditional that the same
shoul d be of the Court. Simlarly the said sub-clause also
uses the words "suit or proceeding"” in which the Decree or
Order was passed. Thus any Decree or Order can sustain an
I nsol vency Notice, irrespective of whether they are of Court or
any other Authority or Tribunal

It was further submitted that, "Decree" in clauses (e)

and (h) has a different connotation froma "Decree or O der"
in Section 9(2), and,
(1) Even if an Award is held not to be a Decree, it is stil

an Order within the neaning of Section 9(2) of the

PTI A, which can sustain an |Insolvency Notice.

(ii) It is clear fromthe statement of Objects and Reasons
behi nd the PTIA and the Central Amendnents thereto

as also fromthe decisions reported in AIR 1977

Bonbay 305, 1994(3) B.C.R 223 that the provisions
relating to issuance of Insolvency Notice (Sections 9(2)
to (5) of the PTIA) are an equitable nbde of execution
of a Decree or Order to enable a creditor to recover
froma Debtor the dues under a Decree or Order and

upon failure of the Debtor to make payment of the

amount demanded by the Insolvency Notice within the
prescribed period, to present an Insolvency Notice
within the prescribed period, to present an |nsol vency
Petition against the Debtor for having himadjudicated

I nsol vent .

M. L.N. Rao invited our attention to the provisions of P.T.I
Act, Rules, C.P.C., Arbitration Act of 1899 and 1996 and al so
relied on the follow ng judgnents reported in AIR 1956 SC 35
[ The Menber, Board of Revenue vs. Arthur Paul Benthall]
followed in T.B. Guddalli vs. Registrar or Co-op. Societies,
AR 1994 Kar. 66 (FB), Oriental Insurance Co. Ltd. vs.
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Hansr aj bhai V. Kodal a, AIR 2001 SC 1832, Commi ssi oner

of I ncone-tax, New Del hi vs. Ms East Wst Inport &
Export (P) Ltd., Jaipur, AIR 1989 SC 836, Ms B.R
Enterprises vs. State of U P. and Os., AR 1999 SC 1867.

The above decisions were cited for the proposition that

the use of different words in the two provisions is for a
purpose and if the field of two provisions are to be the sane
the same words woul d have been used and when two

provi sions use different words the different words used could
only be to convey different neaning. Arguing further M. L.N
Rao submitted that the Presidency Towns Insol vency Act does
not define the term"Decree" or "Order". Therefore, any order
whi ch has becone final and enforceable, irrespective of

whet her passed by any Court, judicial authority, quasi-judicia
authority, Tribunal etc. could be the basis of an Insol vency
Noti ce under Section 9(2) of the said Act. Since the said Act
does not define the word "Decree" or "Order”, it will be

of fending the legislative intent to borrow the definition of
"Decree" ‘or "Order" from any other Act or Code. In Section 9(1)
clauses (¢) and (h), the |legislature has used the phraseol ogy
"Decree of any Court" in Section 9(2), the |egislature has
consciously omtted the prefix "of Court" and has added the
words "or Order". Thus the legislative intent being to nake it
necessary to have a Decree of Court for the purpose of
conferring Act of Insolvency under C ause (e) and (h) of
Sections 9(1) of the said Act, whereas Section 9(2) brought in
by the Amendrment Act does not mandate that the Decree

shoul d be of any Court.

VWhen two words of different inport are used in a statute

in two consecutive provisions, it would be difficult to maintain
that they are used in the same sequence.

If the intention of the | egislature was to provide the sane
provi si on, nothing would have been easier than to say so.

VWen two words of different inport are used in a statute in

two consecutive provisions, it would be difficult to maintain
that they are used in the sanme sense, and the concl usion

nmust follow that the two different expressions have different
connot at i ons.

If the legislative intention was not to distinguish, there
woul d have been no necessity of expressing the position
differently. When the situation has been differently expressed
the legislature nust be taken to have intended to express a
different intention.

The use of different words in the two provisions-is for a
purpose. |If the field of two provisions are to be the sane, the
same words woul d have been used. When the two provisions

use different words, the different words used could only be to
convey different neaning.

M. L.N. Rao further submtted that in view of the sane,

the conclusion rmust follow that the expression "decree or

order for payment of noney" found in Section 9(1)(i) (Bonbay
Amendnment of 1948) and also in Section 9(2) (1978 Centra
Amendnent) of the said Act is not restricted to a Decree or
Order "of any Court" as found in Section 9(1)(e). Odinarily,
the rule of construction is that the sanme expression where it
appears nore than once in the same statute, nore so in the

same provisions, nust receive the same neaning. It lays

down that when two words of different inmport are used in a
statute in two consecutive provisions, it would be difficult to
maintain that they are used in the same sequence and the

concl usion rmust follow that the expression "decree or order for
paynment of noney" found in Section 9(1)(i) and also in Section
9(2) of the said Act, is not restricted to a decree or order "
any Court” as found in Section 9(1)(e).

of
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In view thereof, it will be doing injury/offence to the
legislative intent if even for the purpose of taking out

I nsol vency Notice under Section 9(2) of the said Act "a Decree
of Court" is made necessary.

It will be a m sconception to borrow the definition of

"Decree"” or "Order" fromthe provisions of Gvil Procedure

Code, while interpreting and giving effect to the provisions of
the said Act, in particular Section 9(2) to (5) which constitute a
sel f contained code and has been specifically brought in by
Amendi ng Act of 1978.

We heard both the senior counsel appearing for the

appel  ants and respondents, in extenso. W have carefully
perused through in detail all the material placed before us.

We are of the view that The Presidency Towns | nsol vency

Act, 1909 is a statute weighed down with the grave

consequence of 'civil death” for a person sought to be adjudged
an insolvent and therefore the Act has to be construed strictly.
The Arbitration Act was in force when the PTIA cane into
operation., Therefore there can be seen that the | aw nakers

wer e conscious of what a 'decree’, 'order’ and an 'award’ are.
Al so the fundamental difference between ’Courts’ and
"arbitrators’ were also clear as back as in 1909.

Further, The Indian Arbitration Act, 1899 clearly draws

the distinction between Courts and Arbitrators. The preanble
of the Act shows that it is an Act for dealing with "arbitration
by agreenent without the intervention of a Court of Justice’
Section 4(a) defines 'Court’ and various sections deal with the
powers of the Court.  Section 11 provides for the maki ng of an
"award’ . Section 15 provides for its enforcenent. It can
therefore be observed that it isonly for the purpose of
enforcenent of the award, the arbitration awardis treated as if
it were a decree of the Court.

Section 15 reads as under

"15. Award when filed to be enforceable as a decree (1) An
award on a subm ssion, on being filed in the Court in
accordance with the foregoing provisions, shall (unless the
Court remts it to for reconsideration to the arbitrators or
unpire, or sets it aside) be enforceable as if it were a decree
of the Court.

(2) An award may be conditional or in the alternative."

Sections 2(2) and 2(14) of the CPC define what ’decree’ and
"order’ nean. For seeing whether a decision or determ nation

is a decree or order, it nust necessarily fall in the | anguage of
the definition. Section 2(2) of the CPC defines ' decree’ to nean
"the formal expression of an adjudication which, so far

as regards the Court expressing it, conclusively

determ nes the rights of the parties with regard to any

of the natters in controversy in the suit and nmay be

either prelimnary or final. It shall be deened to

include the rejection of a plaint and the determ nation

of any question within Section 144, but shall not

i ncl ude-

(a) any adj udi cati on fromwhich an appeal lies as an
appeal from an order, or

(b) any order of dismissal for default.

Expl anation : A decree is prelimnary when further

proceedi ngs have to be taken before the suit can be

conpl etely disposed of. It is final when such adjudication
conpl etely disposes of the suit. It nmay be partly prelimnary
and partly final."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of

16

The words ' Court’, 'adjudication’ and ’'suit’ conclusively

show that only a Court can pass a decree and that too only in
suit commrenced by a plaint and after adjudication of a dispute
by a judgment pronounced by the Court. It is obvious that an
arbitrator is not a Court, an arbitration is not an adjudication
and, therefore, an award is not a decree.

Section 2(14) defines 'order’ to nean \026

"the formal expression of any decision of a civi

court which is not a decree;"

The words ’'decision’ and 'Civil Court’ unanmbiguously rule
out an award by arbitrators.

The above vi ew has been consistently taken in decisions
on Section 15 of the Indian Arbitration Act, 1899 viz.

Tri bhuvandas Kal i das vs. Jiwan Chand 1911(35) Bonbay

196, Manilal vs. The Bharat Spinning & Waving (35) Bom
L.R 941, Ranshai v. Joylall, AIR 1928 Cal cutta 840,
Ghul am Hussein vs. Shahban AR 1938 Si ndh 220.

In Ranshai’ v. “Joyl al'l (supra), the Calcutta H gh Court
hel d as follows:

"(a) Presidency Town |Insolvency Act, S.9 (e) \026 Attachnent in
execution of award is not one in executive of a decree.

Attachnment i'n execution of an award is not
attachment in the execution of a decree wi thin the neaning
of S.9(e) for the purpose of creating an act of insolvency: Re.
Bankruptcy Notice, (1907) 1 K B. 478, Ref.

(b) Arbitration Act, S.15 \026 Award,

An award is a decree for the purpose of enforcing that
award only."

I n Ghul am Hussei n vs. Shahban AlR 1938 Si ndh 220,
the Court observed as foll ows:

"Section 9(e) nust be strictly construed in favour of

the debtor to whomthe matter of adjudication as an

i nsol vent under the Insolvency |aw is one of vital inportance.
Any i nconveni ence arising out of such a construction is for
the Legislature to consider and renedy if they think proper
by amendnent; it is not for the Court to enlarge the neaning
of the words used by the Legislature. An attachnent in
execution of an award is not an attachment in execution of
the decree of a Court within the neaning of S.9(e) for the
pur pose of creating an act of I|nsolvency: AR 1928 Cal. 840
approved and foll owed; 35 Bom 196 relied on."

"\ 005\ 005\ 005. The words: "In execution of the decree of any
Court for the paynent of nobney" cannot be extended by
anal ogy. They nust be extended, if at all, by the Legislature
and we cannot hold that there has been an act of |nsolvency
when the definition given by the Legislature has not been
conplied with.

These are strong words and strong | anguage, and as |

have sai d above the judgment of Rankin C J. nust be treated
with the greatest respect. The case of Ransahai vs. Joylall is
referred to by Sir D. Mulla in his Commentary on the Law of

I nsolvency at P. 94. In para 123 Sir D. Milla states:

"An award for the paynment of noney filed in Court
under S.11 of I.A A 1890 is not a ’'decree’ within the
meani ng of the present clause although it is enforceable




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 11 of

16

under that Act as if it were a decree. No Insolvency petition
can therefore be founded on an attachnent or sale in
execution of an award."

In support of this proposition Sir D. Mulla cites the
case of Ramasahai v. Joylall (supra). The commentator
proceeds:

It is therefore for consideration whether d.(e) should
not be anended by adding the words 'or in execution of an
award for the paynent of noney.’

Now, it cannot be disputed that Sir DD Mulla as a

conmmentator on the Law of Insolvency is universally

regarded as an authority, and in the course of his

Commentary on the Law of Insolvency Sir D. Milla has not
hesitated in several places to record his respectful dissent
when he has considered that the judgnment of any Hi gh Court

in India i's doubtful or incorrect. It is significant that in
referring to the case in AIR1928 Cal. 840, the |earned
conment ator _has not recorded any di ssent, but on the

contrary states that it is for consideration whether d.(e)
shoul d not be amended by adding the words 'or in execution

of an award for the paynent of money.’” 1In this part of his
commentary Sir D. Mulla has also referred to the case in 35
Bom 196, where it was held by a Bench of the Bonbay Hi gh
Court that an award filed in Court under S.11, Arbitration
Act, was nothing nore than an award although it was
enforceable as if it were a decree.” In that case an application
had been made under O.21, R 29, for stay of execution of a
decree. The application was dism ssed on the follow ng
grounds set out in the judgnment of Sir Basil Scott C. J.:

Now, such an order can only be nade by the Court, if

there is a suit pending on the part of a person agai nst whom

a decree has been passed, against the hol der of a decree of

the Court. It appears to ne that (the petitioner is not a

hol der of a decree of the Court\005\005\005for the award, to which
the applicants seek to give the force of a decree, is nothing

nore than an award, although it is enforceable as if it were 'a
decree. "

The sane view was taken on Section 36 of the 1996 Act

in Sidharth Srivastava v. K K Mdi Investnent &

Fi nancial Service P.Ltd. 2002(4) Mah. L.J. 281. It was held

t hus:

"Where the Award in favour of the petitioning creditor cane

to be passed on the basis of the consent terns and not on

the basis of an adjudication, the Award which has the force

of decree does not fulfil the essential conditions of decree as
contenpl ated by Section 2(2) of the Civil Procedure Code.

Even t hough the Award dated 5.9.1997 is enforceable as if it
were a decree still it is not a decree within the neaning of
the termas defined in section 2(2) of the Cvil Procedure

Code and, therefore, obtaining of such as Award does not

fulfil the requisite conditions contenplated by clause (i) of
section 9(1) of the Presidency Towns Insol vency Act.
Consequently, on that basis the respondent cannot be said

to have commtted act of insolvency, either under clause (i) of
sub-section 9(1) or sub-section (2) of section 9 of the Act. AR
1928 Cal . 840, AIR 1938 Sind 220, AIR 1975 Cal 169 and

AR 1976 SC 1503, Ref."

It is settled by decisions of this Court that the words ’as
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if' in fact show the distinction between two things and such
words are used for a limted purpose. They further show that

a legal fiction nust be limted to the purpose for which it was
creat ed.

Section 36 of the Arbitration & Conciliation Act, 1996
which is in pari materia wth Section 15 of the 1899 Act, is
set out hereinbel ow
"36. Enforcement \026 Where the tine for nmaking an application
to set aside the arbitral award under Section 34 has expired,
or such application having been made, it has been refused,
the award shall be enforced under the Code of Civil Procedure,
1908 in the same manner as if it were a decree of the Court."

In fact, Section 36 goes further than Section 15 of the

1899 Act and nakes it clear beyond doubt that enforceability
is only to be under the CPC. It rules out any argurent that
enforceability as a decree can be sought under any other |aw
or that initiating insolvency proceeding is a manner of
enforcing a decree under the CPC

Therefore the contention of the respondents that, an

Awar d rendered under the Arbitration-and Conciliation Act,
1996 if not challenged withinthe requisite period, the same
becones final and binding as provi ded under Section 35 and
the same can be enforced as a Decree as it is as binding and
concl usive as provided under Section 36 and that there is no
di stinction between an Award and a Decree does not hol d
wat er .

The PTI A, 1909 does not define 'decree’ or 'order’ for the
sinpl e reason that the meaning these ternms has been well
settled since the CPC of 1859 and 1882 and had been again
defined in CPC of 1908. The other indicators that an award of
arbitrators is not intended to be a 'decree’ or 'order’ are:
i) Section 2(a) and (b) define 'creditor’ to include a
decree-hol der and a 'debt’ to include a judgment-debt
and 'debtor’ to include a judgnent-debtor. Secondly
i) It is quite clear from Section 33 of the CPC that a
decree, being the formal expression of adjudication by
a Court, follows only upon pronouncenent of
judgrment by the Court. It is equally clear that Courts
and Judges render judgnents; arbitrators only nake
awar ds.

i) Sections 9(e) and (h) put the matter beyond
controversy by expressly nentioning 'decree of any
Court for the paynent of noney’. Thus as enacted in
1909, the Insolvency Act dealt only wi th debtors who
had suffered decrees by any Court for the payment of
noney.

VWen t he Bonbay Amendnent cane into force on
19. 6. 1939 by Bonbay Act No. 51 of 1948, clause (i) was added
to Section 9. Section 9 speaks of a 'decree’ and introduces the
word 'order’. After so nany years of the CPC being-in force the
Bonbay Legi sl ature knew that meani ng of 'decree’ and ' order’
and used those terms as understood under the CPC.

The fact that the Bonmbay Amendnent and | ater the

Central Anendnment intended to refer only to decrees and

orders as defined in the CPCis clear fromthe Statement of

oj ects and Reasons of the Central Anendrment Act No. 28 of

1978 which introduced subsections (2) to (5) in Section 9. The
SOR gazetted on 18-03-1978 reads, inter-alia, as under

"The difficulties experienced by a litigant in
India in executing even a sinple noney decree have
been comented upon by the Privy Council as well
as the Law Conmmi ssion and the Expert Committee on
Legal Aid. The law Conmission in its Third Report
on the Limtation Act, 1908, has recomended t hat
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the nost effective way of instilling a healthy fear in
the mi nds of dishonest judgnent-debtor would be to
enabl e the Court to adjudicate himan insolvent if he
does not pay the decretal anmount after notice by the
decree- hol der, by specifying a period within which it
shoul d be paid, on the lines of the anendment made
to the Presidency-Towns |Insolvency Act, 1909 in
Bonbay. This recommendation was reiterated by the
Law Commission in its Twenty Sixth Report on
I nsol vency Laws.
2. The Expert Committee on Legal Aid was al so of
the view that the above recomendati on of the Law
Conmi ssi on shoul d be inplenmented i nredi ately
wi thout waiting for the enactnent of a conprehensive
| aw of insol vency.
3. It is, therefore, proposed to anend the
Presi dency \ 026 Towns | nsol vency Act, 1909, and the
Provi nci al. I nsolvency Act, 1920 to add a new act of
i nsol vency, nanely, that a debtor has not conplied
with the insol vency notice served on himby a
creditor, who has obtained a decree or order against
hi m for the payment of noney, within the period
specified in the notice. |f the amount shown in the
i nsol vency notice is not correct, it would be
invalidated if the /debtor gives notice to the creditor,
di sputing the anount.  The debtor can, however,
apply to the Court to have the insolvency notice set
asi de on the ground, ‘anong others, that he is entitled
to have the decree re-opened under any |aw rel ating
to relief of debtedness or that the decree is not
execut abl e under any such | aw.™
The words 'litigant’, 'noney decree’ , judgnent-debtor’
"decretal ampunt’ and ' decree-hol der’ plainly show that
Parliament intended to deal with litigants who do not pay
amounts decreed by Civil Courts. There is no reference at al
to arbitrations and awards in the Statenent of Objects and
Reasons and in sub-sections (2) to (5) of Section 9, which were
i ntroduced in 1978 by Parlianent.
As already noticed, "Litigation" has been held to nean "a
l egal action, including all proceedings therein, initiated in a

court of law'. Obviously therefore Parliament had in mnd
debts due to 'litigants’ i.e. debts due by reason of decrees of
Courts. It is well settled that Courts, unlike arbitrators or
arbitral tribunals, are the third great organ under the
Constitution: legislative, executive and judicial. Courts are
institutions set up by the State in the exercise of the judicia
power of the State will be seen fromthe cases nentioned

her ei nbel ow
"The expression 'Court’ in the context (of Art.136) denotes
a tribunal constituted by the State as a part of the ordinary
hi erarchy of Courts which are invested with the State’'ss
i nherent judicial powers. A sovereign State discharges
| egi sl ative, executive and judicial function and can legitimtely
cl ai m correspondi ng powers which are |egislative, executive
and judicial. Under our Constitution, the judicial functions
and powers of the State are primarily conferred on the
ordinary courts which have been constituted under its
rel evant provisions. The Constitution recognized a hierarchy
of Court and to their adjudication are normally entrusted al
di sputes between citizens as well as between citizens and the
State. These courts can be described as ordinary courts of
civil judicature. They are governed by their prescribed rules of
procedure and they deal with questions of fact and | aw raised
bef ore them by adopting a process which is described as
judicial process. The powers which these Courts are judicia
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powers, the functions they discharge are judicial functions
and the decisions they reach are and pronounce are judicia
deci si ons.

In every State there are adninistrative bodies \005. But the
authority to reach decisions conferred on such adm nistrative
bodies is clearly distinct and separate fromthe judicial power
conferred on Courts, and the decisions pronounced by

adm nistrative bodies are sinmlarly distinct and separate in
character from judicial decisions pronounced by Courts.

Tri bunal s occupy a special position of their own under

the schene of our Constitution. Special matters are entrusted
to themand in that sense they share with the Courts one
comon characteristic; both the Courts and the tribunals are
"constituted by the State and are invested with judicial as

di stingui shed from purely adm nistrative or executive
functions’\005. The basic and fundanental feature which is
conmon to both the Courts and tribunals is that they

di scharge judicial functions and exercise judicial powers

whi ch inherently vest in a sovereign State."

"By ' courts’ is meant courts of civil judicature and by
"tribunals’ those bodies of nen who are appointed to decide
controversies arising under certain special laws. Anpbng the
power of the State is the power to deci de such controversies.
This is undoubtedly one of the attributes of the State, and is
aptly called the judicial power of the State."

"Al'l tribunals are not courts, though all courts are
tribunal s. The word 'courts’ is used to designate those
tribunals which are set up in an organi zed State for the
admi ni stration of justice\005\005"
"It is common know edge that a ’'court’ is an agency
created by the sovereign for the purpose of admnistering
justice. It is a place where justice is judicially adm nistered.
It is alegal entity"
That litigation is therefore very different fromarbitration
is clear. The forner is a legal action in a Court of |aw where
judges are appointed by the State; the latter is the resolution
of a dispute between two contracting parties by persons
chosen by themto be arbitrators. These persons need not
even necessarily be qualified trained judges or lawers. This
distinction is very old and was picturesquel y expressed by
Ednmund Davies, J. in these words:

"Many years age, a top-hatted gentleman used to parade
out side these law Courts carrying a placard which bore a
stirring injunction "Arbitrate \026 don't Litigate"

Moreover, the position that arbitrators are not Courts is
quite obvious and this Court noted the position as under in
two deci sions:

"But the fact that the arbitrator under Section 10A is
not exactly in the sane position as a private arbitrator does
not nean he is a tribunal under Article 136. Even'if sone of
the trappings of the Court are present in his case, he | acks
the basic, essential and fundamental requisite in that behalf
because he is not invested with the State’s judicia
power\ 005..he is not a Tribunal because the State has not
invested himwith its inherent judicial power and the power
of adj udi cati on which he exercises is derived by himfromthe
agreenment between parties. (Engi neeri ng Mazdoor Sabha &

Anr. Vs. Hnd Cycles Ltd., AIR 1963 SC 874.) "

"There was no dispute that the arbitrator appointed under
Section 19(1)(b) [of the Defence of India Act, 1939] was not a
court.(Collector, Varanasi vs. Gauri Shankar Msra & Os.,

AR 1968 SC 384) "
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Thus the thrust of subnissions nmade by both the | earned

seni or counsel can be summarized as under

Courts are institutions invested with the judicial power of
the State to finally adjudicate upon di sputes between litigants
and to nake formal and binding orders and decrees. G vi
Courts pass decrees and orders for paynent of noney and the
terms 'decree and order’ are defined in the CPC. Arbitrators
are persons chosen by parties to adjudge their disputes. They
are not Courts and they do not pass orders or decrees for the
paynment of noney; they nake awards.

The I nsol vency Act of 1909 was passed, and amended by

the Bonbay Amendnent of 1939 and al so by Parlianent in

1978 when two | aws were on the statute book: the Arbitration
Act, 1899 and the Civil Procedure Code, 1908. Parlianent and
the Bombay Legislature were well aware of the difference

bet ween awards on the one hand and decrees and orders on

the other and they chose to eschew the use of the word ' award
for the purposes of the Insolvency Act.

Section 15 of the Arbitration Act, 1899 provides for
"enforcing’ the award as if it were a decree. Thus a fina
award, wi thoutactually being foll owed by a decree (as was

| ater provided by Section 17 of the Arbitration Act of 1940),
could be enforced, i.e. executed in the same manner as a
decree. For this |i'mted purpose of enforcenent, the
provi si ons of CPC were nade avail able for realizing the noney
awarded. However, the award renmai ned an award and di d not
becone a decree either as defined in the CPC-and much | ess

so far the purposes of an entirely different statute such as the
I nsol vency Act.

Section 36 of the Arbitration and Conciliation Act of 1996
brings back the sane situation as it existed from 1899 to
1940. Only under the Arbitration Act, 1940, the award was
required to be nade a rule of Court i.e. required a judgnent
foll owed by a decree of Court.

| ssuance of a notice under the Insolvency Act is fraught

with serious consequences: it is intended to bring about a
drastic change in the status of the person agai nst whom a
notice is issued viz. to declare himan insolvent with all the
attendant disabilities. Therefore, firstly, such a notice was
i ntended to be issued only after a regularly constituted court,
a component of judicial organ established for the di spensation
of justice, has passed a decree or order for the paynent  of
noney. Secondly, a notice under the Insolvency Act is not a
node of enforcing a debt; enforcenment is done by taking steps
for execution avail abl e under the CPC for realizing noneys.
The words "as if" denonstrate that award and decree or

order are two different things. The legal fiction created is for
the limted purpose of enforcement as a decree. | The fiction is
not intended to make it a decree for all purposes under, al
statutes, whether State or Central

For the foregoing discussions we hold

i) that no insolvency notice can be issued under

Section 9(2) of the Presidency Towns | nsol vency

Act, 1909 on the basis of an Arbitration Award;

i) that execution proceedings in respect of the

award cannot be proceeded with in view of the

statutory stay under Section 22 of the SICA Act.

As such, no insolvency notice is liable to be

i ssued agai nst the appell ant.

i) I nsol vency Notice cannot be issued on an
Arbitration Award.
iv) An arbitration award is neither a decree nor an

Order for paynment within the nmeaning of Section
9(2). The expression "decree" in the Court Fees
Act, 1870 is liable to be construed with reference
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toits definition in the CPC and held that there
are essential conditions for a "decree"

(a) that the adjudication nmust be given in a suit.
(b) That the suit nust start with a plaint and

cul mnate in a decree, and

(c) That the adjudication nust be formal and fina

and nust be given by a civil or revenue court.
An award does not satisfy any of the requirenents of a

decree. It is not rendered in a suit nor is an arbitra
proceedi ng conmenced by the institution of a plaint.
(v) A legal fiction ought not to be extended beyond its

legitimate field. As such, an award rendered under the
provi sions of the Arbitration Act, 1996 cannot be
construed to be a "decree" for the purpose of Section

9(2) of the Insolvency Act.

(vi) An insol vency notice should be in strict
conpliance with the requirenents in Section

9(3) and the Rules nade thereunder

(vii) It isa well established rule that a provision
must be construed in a nmanner which woul d

give effect toits purpose and to cure the

m schief in the Iight of which it was enacted.

The obj ect of Section 22, in protecting

guarantors from | egal proceedi ngs pendi ng a

reference to BIFR of the principal debtor, is to

ensure that a schene for rehabilitati onwould

not be defeated by isolated proceedi ngs adopted

agai nst the guarantors of a sick conpany. To

achi eve that purpose, it is inperative that the
expression "suit" in Section 22 be given its plain

nmeani ng, nanely any proceedi ngs adopted for

realization of a right vested in a party by law.

This would clearly include arbitration

pr oceedi ngs.

(viii) In any event, award which is incapabl e of
execution and cannot formthe basis of an

i nsol vency noti ce.

In the light of the above discussion, we further hold that
the I nsol vency Notice issued under section 9(2) of the P.T.I
Act 1909 cannot be sustained on the basis of arbitral award
whi ch has been passed under the Arbitration & Conciliation
Act, 1996. W answer the two questions in favour of the
appel | ant.

In view of the above, the followi ng two questions viz.,
(a) Whet her the award dated 26.6.2000 was ever

served upon the appellant; and

(b) VWet her the Arbitration proceedi ngs and

resulting award are null and void in view of the

Si ck Industrial Conpani es (Special Provisions)

Act, 1995

may not have to be decided by the H gh Court in view of the
order passed in civil appeal by this Court.

The Civil Appeal stands allowed. The order dated
19. 3. 2003 passed by the Division Bench of the H gh Court of
Bonbay in Notice of Mtion No.72/2002, Notice No.

N/ 180/ 2001 is set aside. No costs.




