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ACT:

Mahar ashtra Cooperative ~Societies Act, 1960 Section
91(1)-"Di spute touching the business of the Society"-Wether
a claimfor ejectnent by a Housi ng Cooperative Society of an
occupant of a flat who had been | et into possession of the
prem ses under an agreement of |eave and |icence executed
between him and a nenber of the Society is a "dispute"
referable to section 91(1) of the Act read with byel aws 66 &
68(a).

Bonbay Rents, Hotel and Lodging House Rates Contro
Act, 1947 Sections 5(4A), 13, 15A and 28, Scope of - Whet her
the "non-obstante" clause in Section 28 of the Rent Act has
an overriding effect over the non-obstante clausein Section
91(1) of Societies Act. Applicability of Section 15A of the
Rent Act Resjudicata -Section 11 of the Civil Procedure
Code.

HEADNOTE:

Shyam  Cooperative Housi ng Soci ety Limted is
constituted wunder the provisions of the Mahar ashtra
Cooperative Societies Act, 1960 as a tenant copartnership
type housing society. Respondent No. 1 Sm. Rukibai N
Bhavnani who is a copartner tenant nember of flat No. 52 in
building 5A in the housing colony known as "Shyam N was”
situate at Warden Road, Bonbay, inducted the appellant in
the said flat under an Agreenent of Leave and Licence dated
Novenber 28, 1961 after the appellant was accepted by the
Society as a "nom nal nmenber". The agreenent was renewed
fromtime to tine and the period of the last agreenent
expired on February 28, 1965. By her notice dated March 31
1965, respondent No. 1 called upon the appellant to vacate
the premises as his occupation of the prem ses had becone
unlawful after termination of the licence. The appellant
failed to conply with the demand and therefore, respondent
No. 1 preferred the claim for possession before the
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cooperative court which by its judgrment dated April 28, 1978
nmade an Award against the appellant for possession of the
flat in dispute and for arrears of rent and mesne profits
amounting to Rs. 30,000 against the award the appellant
filed an appeal before the cooperative Appellate Court but
it was dismssed in January 1979. Thereafter the appell ant
filed a Wit Petition in the H gh Court in February 1979 and
it was dismissed in Mrch 1981. The Letters patent Appea
preferred by the appellant was also rejected. Hence the
appeal by special |eave.

Di sm ssing the appeal, the Court,

N

HELD : (1) The claimby the society together with such
nmenber for ejectnment of a person who was permitted to occupy
havi ng beconme a noni nal nenber
682
t hereof, upon revocation of licence, is a "dispute" falling
within the purvi ew of Sec. - (1) of the Maharashtra
Cooperative Societies Act, 1960. [696 D E]

Deccan Merchant’s Cooperative Bank Ltd. v. Ms.
Dal i chand - Jugraj Jain & Os. [ 1969] 1 SCR 887,
di stingui shed.

2:1 The proceedi ngs~ under section 91(1) of the
Mahar ashtra Cooperative ~Societies Act, 1960 were not barred
by the provisions /of ~“Section 28 of the Bonbay Rents, Hote
and Lodgi ng House Rates Control Act, 1947. The two Acts can
be best harnoni sed by holding that inmatters covered by the
Rent Act, its provisions, rather than the provisions of the
Act should apply. But, where the parties adnmittedly do not
stand in the jural relationship of |andlord and tenant, as
here the dispute would be governed by Section91(1) of the
Societies Act. The appellant by virtue of his being a
nom nal nenber, acquired a right to occupy the flat as a
licensee, but his rights were inchoate. [697 B-D]

Sabharwal Brothers and Another ~v. Smt. Gunha Antit
Thandani  of Bonbay, [1973] 1 SCR 53 discussed and
di stingui shed.

2:2 The two enactnents deal with two distinct and
separate fields and therefore the non-obstante clause in s.
91(1) of the Act and that in s. 28 of the Rent Act operate
intw different planes. The two |egislations pertain to
different topics of legislation. It will be noticed that s.
28 of the Rent Act proceeds on the basis that exclusive
jurisdiction is conferred on certain courts to decide al
guestions or clainms under that Act as to parties between
whomthere is or was a relationship of Iandlord and tenant.
It does not invest those courts with exclusive power to try
guestions of title, such as between the rightful owner and a
trespasser or a licensee, for such questions do not arise
under the Act. The appellant having raised a plea in the
nature of denurrer, the question of jurisdiction'had to be
determined with advertence to the allegations contained in
the statement of claimmade by the respondent No. 1 under s.
91(1) of the Act and those allegations nust be taken to be
true. The respondent No. 1 unequivocally asserts that the
parties stood in the relation of licensor and |icensee and
that fact is clearly borne out by the terns of the agreenent
of leave and licence as between the parties. The burden was
on the appellant to establish that he had the status of a
"tenant” within the meaning of s. 5(11) of the Rent Act, as
it then stood, and that burden he has failed to discharge.
If, therefore, plaintiff in the plaint does not adnmt a
relationship which would attract any of the provisions of
the Act on which the exclusive jurisdiction given in s. 28
depends, the def endant cannot by his plea force the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 15

plaintiff to go to a forumwhere on avernents the clai mdoes
not lie. [689 A-E]

3:1 Upon the terns of Sections 5(4A) and 15A of the
Rent Act, it is clear that the appellant is not entitled to
the protection of Section 15A. The sine qua non for the
applicability of s. 15A of the Rent Act is that a |licensee
nmust be in occupation as on Feb. 1, 73 under a subsisting
licence. It 1is not disputed that the appellant does not
answer that description since the agreenent of |eave and
licence in his favour adnittedly stood terminated by the
notice of the respondent No. 1 dated March 31, 1965. That
bei ng so, the appellant is nothing but a rank trespasser and
is not entitled to the protection of s. 15A of the Rent Act
and cannot therefore plead the bar of s. 28(1) thereof. [690
F-H
683

3:2 As aresult of the dintroduction of s. 15A and s.
5(4A) of the Rent Act by Mharashtra Act 17 of 1973, the
licensee of any premises or any part thereof in a building
vesting.in or l|eased to a cooperating housing society
regi stered or deenmed to be regi stered under the Act, who was
i n occupation of such prem ses under a subsisting |icence as
on Feb. 1, 1973, is by a'legal fiction, deened to be a
tenant and thus has the protection of the Rent Act. In such
a case, the dispute between a licensor and a |icensee
relating to possession of the premises of a flat would
attract s. 28 read wth ss. 15A and 5(4A) of the Rent Act
and fall outside the purview of the Registrar”™s jurisdiction
to adjudicate upon such dispute under s. 91(1) of the
Societies Act. In the instant case the question does not
arise. [691 A-C

3:3 A bare reading of the agreenent ~of leave and
licence is clearly indicative of the fact that the appellant
was a licensee. Adnittedly his occupation of the flat was
not as a tenant but as a |licensee. The question whether or
not the appellant was a licensee of the flat or a tenant
thereof was directly and substantially in issue between the
parties in the suit. The finding that he was not ‘a tenant,
but had only the status of ~a licensee operates as
resjudi cata between the parties. The appellant having fail ed
in his suit for declaration of his alleged status of “a

tenant brought in the court of small causes cannot be
permtted to reagitate the sanme question in t hese
proceedings and (iii) the licence of the appell ant having

been termi nated by respondent No. 1, by her notice dated
March 31, 1965, the appellant was not in occupation of the
flat on Feb. 1, 1973 wunder a subsisting |Ilicence and
therefore did not acquire the status of a ‘tenant under
section 15A and is, not protected wunder section 13 of the
Rent Act. [691 E-H 692 A]

4. The respondent No. 2-Society being a copartnership
type housing society, having let flat no. 52 'to the
respondent no. 1 as a copartner tenant-nenber, was vitally
interested in ensuring that no stranger is in unauthorised
occupation of the flat after the expiry of the termof the
licence. It was therefore rightly transposed as a co-
di sputant in the proceedings under section 91(1) of the
Societies Act, and could raise a dispute regarding the
unaut hori sed occupation of the prem ses by the appellant
after the revocation of the licence. [693 D@

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1843 of
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1981.

Appeal by special leave fromthe judgnent and order
dated the 21st April, 1981 of the Bonbay H gh Court in
Appeal No. 168 of 1981

H H Advani, P.R Ramasesh and Manu Iyanger for the
Appel | ant .

S.N. Kackar, V.K Panwani and Grish Chandra for the
Respondent s.

The Judgnent of the Court was delivered by
684

SEN, J. This appeal by special |eave directed against
the judgnent of the Bonbay H gh Court dated April 21, 1981
raises a question of sone inportance. The question is
whether a claimfor ejectnment by a housing cooperative
society, of an occupant of a flat who had been let into
possessi on of the premi ses under an agreenent of |eave and
i cence executed between himand a nmenber of the society, by
virtue of © his being a nom nal nmenber thereof, is a ‘dispute
touchi ng the -business of the society’ within the neani ng of
sub-s. (1) of s. 91 of the Maharashtra Cooperative Societies
Act, 1960 (for short ‘the Act’).

The material facts giving rise to this appeal are as
follows. The respondent No. 2 herein, Shyam Cooperative
Housing Society Limted is constituted under the provisions
of the Maharashtra Cooperative Societies Act, 1960 as a
tenant co-partnership type housing society to whi ch
Regul ations in FormA apply viz. Regulations relating to
tenancies to be granted by the society to nenbers in respect
of houses held by ‘the society. It owns and manages two
housi ng col oni es known as ‘ Shyam N was’ and “Navi k N was’ at
Warden Road, Bombay. The society continues to he governed by
Regul ations in Form A ever since they  were adopted by it
after approval by the Registrar of Cooperative Societies in
1950. It appears that in 1954 the Directors passed a
resolution for the introduction of Regulations in Form B but
it was never inplenented. The respondent No. 1 Rukibai N
Bhavnani is a co-partner tenant nenber of flat No. 52 in
building No. 5-Ain the housing colony known as ! Shyam
Ni was’ situate at Warden Road, Bonbay. The respondent No. 1
inducted the appellant in flat No. 52 under an agreement of
| eave and |icence dated Novenber 28,  1961. The byel aws of
the society provide that no nenber can part wth his
possession of the flat under an agreenent of |eave and
licence to another except wth the approval of the society
and unl ess such licensee becones a nom nal nenber thereof.
The respondent No. 1 and the appellant accordingly applied
to the society on Decenber 8, 1961 for accepting the
appellant to be a nomnal nenber. The respondent No. 2
soci ety passed a resolution No. 90 on Decenber 15, /1961
accepting the appellant as a noninal nenber. The leave and
licence agreenent executed by the respondent No.. 1 was
renewed from time to tine and the last agreement was
executed on January 10, 1965, the termof which was to
expire on February 28, 1965. By her notice dated March 31
1965 the respondent No. 1 called upon the appellant to
vacate the prem ses as his occupation
685
of the prenises had beconme unlawful after termination of the
licence. The appellant failed to conply with the denand and
has remai ned in unauthorised occupation of the flat for al
t hese years.

After termination of the agreenent, in My 1965, the
respondent No. 1 Snmt. Rukibai N Bhavnani clainmng to be a
co-partner tenant nmenber of the society and as such hol der
of flat No. 52, brought proceedings against the appell ant
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before the District Deputy Registrar Cooperative Societies
Bonbay under s. 91(1) of the Act for his eviction and for
recovery of arrears of conpensation and nesne profits,
i mpl eadi ng the society as Opponent No. 3. On receipt of the
claimunder s. 91(1) the Assistant Registrar, Cooperative
Societies issued notice to the appellant for the purpose of
satisfying hinself that a dispute under that section
exi sted. The appellant however did not appear before the
Assi stant Registrar who was seized with the mtter but
instead filed an application before the Court of Smal
Causes, Bonmbay for fixing standard rent of the flat in
di spute. These proceedings were stayed pendi ng adj udi cation
of the dispute by the Assistant Registrar. The Assistant
Registrar in the neanwhile proceeded with the inquiry and
after holding that such a dispute exist he referred the case
to the Registrar’s nominee for adjudication. The appel | ant
did not chall enge the decision of the Assistant Registrar
Before the “Registrar’s nomnee the appellant filed his
witten statenent and thereafter evidence of the parties was
recorded. It appears that when the proceedings before the
nom nee were about to end he returned the papers to the
Regi strar as he did not want to proceed further in the
matter. When the Registrar’s nom nee returned the papers,
the Registrar assigned the case to a retired District Judge
as an O ficer on Special Duty to adjudicate upon the dispute
under s. 91 of the Act, as by then the old system of such
adj udi cation by the Registrar’s nonminees had been replaced
by the appointnent of Oficers on Special Duty. Before the
O ficer on Special Duty the appellant nade a demand for a de
novo trial which was granted. Again, the evidence of both
the parties was recorded and the matter reached the stage of
argunent but in the neanwhile, in April, 1970, the appell ant
brought a suit in the Court of Snmall Causes, Bonbay for a
declaration that he was a tenant -~ of respondent No. 3 in
respect of the flat in dispute  and obtained a temporary
injunction restraining respondent No. 1 from proceeding with
her case before the Oficer on (Special Duty. Thus, the
proceedi ngs before the Oficer on Special Duty  renained
stayed till
686
April, 1972, when the suit filed by the appellant in the
Court of Snmall Causes, Bonbay was di sm ssed both on nerits
as well as on the ground that it was barred by linitation
After the dismissal of the suit brought™ by the
appel l ant, the proceedings before the O ficer ~on Specia
Duty were revived in 1972. Meanwhile, the case had been
assigned to another Oficer on Special Duty, a retired
Presi dency Magistrate, for adjudication. Before him the
appel | ant again demanded a de novo trial which was granted
and therefore evidence had to be recorded afresh. During the
stage of of evidence, respondent No. 2 applied for and
obtained leave to be transposed as a "disputant” ‘as the
Bonbay High Court took the view that unless the society was
a disputant the Registrar would have no jurisdiction to
proceed under s. 91(1) of the Act. The Oficer on Specia
Duty by his order dated August 27, 1973 rejected the
application for transposition nmade by respondent No. 2.
Ther eupon, respondent No. 2 preferred a revision before the
Mahar ashtra Cooperative Societies Tribunal which by its
order dated February 8, 1974 allowed its application for
transposition as a co-disputant. The appellant tried to
assail the order of the Tribunal by a wit petition but a
Di vision Bench of the H gh Court by its judgnent dated
January 9, 1976 declined to interfere. By this time the
systemof O ficers on Special Duty was again replaced, now
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by the setting up of Cooperative Courts. After the dismssa
of the wit petition, the proceedings initiated by
respondent No. 1 were assigned to a Judge of the Cooperative
Court, Maharashtra. Before him the original plaint was
amended maki ng necessary avernents with respondent No. 2 as
a co-disputant. Again the appellant asked for a de novo
trial, but in view of the provisions of s. 91-A(4) his
application was rejected Respondent No. 1 was however
resunmoned for further cross exam nation and thereafter the
appel l ant’ s evi dence was recorded. In August, 1977 there was
a change of the Judge of the Cooperative Court and the
appel | ant repeated his prayer for a de novo trial but this
application of his also rejected. The | earned Judge of the
Cooperative Court by his judgnent dated April 18, 1978, made
an award agai nst the appellant for possession of the flat is
di spute and for arrears of rent and nesne profits amounting
to Rs. 30,000. Against “the award the appellant filed an
appeal before the Cooperative  Appellate Court but it was
di sm ssed in January, 1979. Thereafter the appellant filed a
wit petition inthe H gh Court in February, 1979 and it was
di sm ssed-in March, 1981 by a |earned single Judge. The
appel I ant unsuccessfully
687
preferred a Letters Patent Appeal which was dismssed by a
Di vi sion Bench on April 21, 1981

There are three questions to be determned in the
appeal. They are : (1) Wwether having regard to the fact
that the parties stood in the relationship of |andlord and
tenant in respect of flat No. 52, the remedy of the
respondent No. 1 lay by way of a suit for-eviction before
the Court of Small Causes, Bonbay and not by a reference to
the Registrar under s. 91(1) of the Act ? It is urged that
the agreenent of |eave and licence was nerely a col ourable
transaction for what in reality, was alease and therefore
the appellant was entitled to the protection from eviction
under s. 13 of the Bonbay Rents, Hotel and Lodgi nhg House
Rates Control Act, 1947 (for short ‘the Rent Act’ which is a
special law dealing with the relationship of |andlord and
tenant and therefore the forumfor trial is the Court of
Smal | Causes which is a court of exclusive jurisdiction over
such matters. It is said that the non-obstante clause in_s.
28 of that Act has an overriding effect —over the non-
obstante clause ins. 91(1) of the Act. (2) Wiether the
respondent No. 2-society had any locus standi to nmke an
application for transposition, even assuming that the
appel | ant was not a tenant but a licensee : It is urged that
the appellant was entitled to question the legality and
propriety of the order of transposition made in revision by
the Maharashtra State Cooperative Tribunal permtting the
society to be inpleaded as a co-disputant so as to bring the
dispute within the purview of s. 91(1) of the Act. It is
said that the respondent No. 2-society wthout '@ first
term nating the nomi nal menbership of the appellant could
not make a claimfor his eviction fromthe flat in question
(3) Whether a claim for ejectnment of an occupant of a flat
by a housing cooperative society having been let into
possession of the premi ses under an agreenent of |eave and
i cence executed between himand a nmenber of the society, by
virtue of his being a nominal nmenber thereof, is a ‘dispute
touching the business of the society’ within the neani ng of
s. 91(1) of the Act ? W proceed to deal wth these
guestions in turn

The statutory provisions bearing upon these questions
are set out below. The relevant provision of sub-s. (1) of
s. 91 of the Act, prior to its anendment, provides :
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"91(1) Notwi t hstandi ng anything contained in any
other law for the tine being in force, any dispute
touching the...... business of a society, shall be
referred by any of

688
the parties to the dispute....... to the Registrar if
both the parties thereto are one or other of the
fol |l owi ng

(a) asociety...............
(b) a nenber, past nenber or a person claimng through
anmenber................ "

Section 91(2) of the Act lays down that when any question
ari ses whether for the ‘purpose of sub-s. (1) any nmatter
referred to for decision is a dispute or not, the question
shal | be considered by the Registrar whose decision shall be
final. The Registrar is, therefore, required to decide as a
prelimnary issue the question whether the dispute is of the
kind as* between the parties in sub-s. (1). Unless he finds
that the /'dispute falls wthin's.. 91(1) of the Act he wll
have no jurisdiction to decide it. It also attaches finality
to the decision of the Registrar on the prelininary issue.
Section 91(3) states that save as otherw se provi ded under
s. 91 (3) of the Act, no civil court shall have jurisdiction
to entertain any suit or other proceeding in respect of any
di spute referred to in'sub-s. (1).

Section 28(1), /of the Rent Act insofar as naterial

reads :

"28(1) Notwithstanding anything contained in any
 aw and notwi t hstandi ng that by reason of the anpunt of
the claim or for_ any other reason, the suit or
proceedi ng woul d not, but for this provision, be within
its jurisdiction

(a) in Geater Bonbay, the Court ~of Small ' Causes
Bonbay,

(aa) XX XX XX

(b) XX XX XX

shall have jurisdiction to (entertain and try any suit
or proceeding between a |andlord and a tenant relating
to the recovery of rent or possession of any prenises
to which any of the provisions of this Part apply...and
to decide any application nmade under this Act and to
deal with any claimor question arising out of this Act
or any of its provisions and...no other court  shal
have jurisdiction to entertain any such suit,
proceedi ng or application or to deal with such claimor
guestion.”
689
The two enactnents deal with two distinct and separate
fields and therefore the non-obstante clause in's. 91(1) of
the Act and that ins. 28 of the Rent Act operate on two
di fferent planes. The two legislations pertain to-different
topics of legislation. It will be noticed that s. 28 of the
Rent Act proceeds on the basis that exclusive jurisdiction
is conferred on certain courts to decide all questions or
clains under that Act as to parties between whomthere is or
was a relationship of landlord and tenant. It does not
i nvest those courts with exclusive power to try questions of
title, such as between the rightful owner and a trespasser
or a licensee, for such questions do not arise under the
Act. The appellant having raised a plea in the nature of
denurrer, the question of jurisdiction had to be determ ned
with advertence to the all egations contained in the
statement of claimmade by the respondent No. 1 under s.
91(1) of the Act and those allegations nust be taken to be
true. The respondent No. 1 unequivocally asserts that the
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parties stood in the relation of licensor and |icensee and
that fact is clearly borne out by the terns of the agreenent
of leave and licence as between the parties. The burden was
on the appellant to establish that he had the status of a
"tenant" within the meaning of s. 5(11) of the Rent Act, as
it then stood, and that burden he has failed to discharge.
If, therefore, plaintiff in the plaint does not adnmt a
rel ationship which would attract any of the provisions of
the Act on which the exclusive jurisdiction given in s. 28
depends, the def endant cannot by his plea force the
plaintiff to go to a forumwhere on avernments the cl ai mdoes
not lie.

In our opinion, there is a felt need at the very outset
to di splace the appell ant’s apprehensions that the effect of
uphol di ng the judgnment of the H gh Court would be to throw
all licensees of _residential flats in nulti-storeyed
bui | di ngs bel ongi ng to cooperative housing societies w thout
any protection. ~The apprehensions, if we may say so, appear
to be wholly unfounded. The Legislature was fully aware of
the acute paucity of housi ng acconmbdati on in t he
netropolitan city of Greater Bonbay and other urban areas in
the State, and also the fact that |essors of ownership flats
were adopting a device of inducting tenants under the garb
of an agreenent of leave and |icence which left the Iicensee
with no protection. The Legislature therefore, stepped in
and by Maharashtra Act 17 of 1973 the follow ng provisions
were inserted in the Rent Act. Sub-s. (1) of s. 15A of the
Rent Act, as introduced now, provides :

"15A(1) Not wi t hst andi'ng anyt hi ng cont ai ned
el sewhere in this Act or anything contrary in any other
law for the

690
time being in force, or in any contract, where any
person is on the 1st day of February 1973 in occupation
of any prem ses, or any part thereof which is not |ess
than a room as a licensee he shall on that date be
deened to have becone, for ‘the purposes of this Act,
the tenant of the landlord, in respect of the prenises
or part thereof, in his occupation
(2) XX XX XX XX XX

The term "licensee" as defined in s. 5(4A), .insofar _as

material, reads :

"5. In this Act unless there is anything repugnant
to the subject or context-

(4A) "licensee", in respect of any prem ses or any
part thereof, neans the person who is in occupation of
the prem ses or such part, as the case may be, under a
subsi sting agreement for licence given for a licence
fee or charge; and includes any person in  such
occupation of any premises or part thereof /in a
buil ding vesting in or |leased to a co-operative housing
society registered or deened to be registered under the
Mahar ashtra Cooperative Societies Act, 1960; but does
not include a paying guest, a nenber of a famly

resi ding together, a person in the service or
enpl oyment of the licensor etc;..... and the expressions
“l'icence, "licensor" and "prem ses given on I|icence"

shal | be construed accordingly."
It is clear upon the terns of these sections that the
appellant is not entitled to the protection of s. 15A of the
Rent Act. The Legislature in its wisdomhas drawn a |ine at
February 1, 1973 and |l aid down the condition that a |icensee
in occupation wunder a subsisting licence as on that date
shall be deenmed to be a tenant. The sine qua non for the
applicability of s. 15A of the Rent Act is that a |licensee
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nmust be in occupation as on February 1, 1973 under a
subsisting licence. It is not disputed that the appellant
does not answer that description since the agreement of
| eave and licence in his favour admittedly stood termn nated
by the notice of the respondent No. 1 dated March 31, 1965.
That bei ng so, the appellant is nothing but a rank
trespasser and is not entitled to the protection of s. 15A
of the Rent Act and cannot therefore plead the bar of s.
28(1) thereof.
691

As a result of the introduction of s. 15A and s. 5(4A)
of the Rent Act by Maharashtra Act 17 of 1973, the |icensee
of any prem ses or any part thereof in a building vesting in
or leased to a cooperative housing society registered or
deened to be registered under the Act, who was in occupation
of such prem ses under a subsisting |icence as on February

1, 1973, is by alegal fiction, deemed to be a tenant and
thus has the protection of the Rent Act. In such a case, the
di spute between a licensor and a licensee relating to

possession of the premises of a flat would attract s. 28
read with ss. 15A and 5(4A) of the Rent Act and fall outside
the purview of the Registrar’s jurisdiction to adjudicate
upon such dispute under s. 91(1) of the Act. Once this
aspect is kept in ‘view, there need be  no apprehension as
expressed by |learned counsel for the appellant that the
ef fect of upholding the judgnment of the Hi gh Court woul d be
to throw all licensees of residential flats in nulti-
storeyed buil dings bel ongi ng to cooper ative housi ng
soci eties w thout any protection.

It would be convenient to-deal wth the first two
guestions together. The subnission that the appellant was
i nducted as a tenant under the agreenent of leave and
licence is wholly misconceived. The distinction between a
| ease and a licence is well-known. A bare reading of the
agreenment of |eave and licence is clearly indicative of the
fact that the appellant was a |icensee. Admttedly, his
occupation of the flat was not as a tenant but as a
licensee. That apart, the appellant brought a suit before
the Court of Small Causes seeking a declaration-that it was
a tenant duly protected by the Rent Act and the agreenent of
| eave and licence was only a colourable transaction. The
suit was heard on nerits and was di sm ssed by the Court of
Smal | Causes in July 1972. Aggrieved by that decision, the
appel | ant preferred an appeal before the Appellate Bench of
the Small Causes Court but that appeal also was di snissed.
The question whether or not the appellant was a |icensee of
the fiat or a tenant thereof was directly and substantially
in issue between the parties in that suit. The finding that
he was not a tenant but had only the status of a licensee
operates as res judicata between the parties. The appel | ant
having failed in his suit for declaration of his alleged
status of a tenant brought in the Court of Small | Causes
cannot be permitted to reagitate the same question in these
proceedi ngs. Further, the licence of the appellant having
been term nated by the respondent No. 1 by her notice dated
March 31, 1965, the appellant was not in occupation of the
flat on February 1, 1973 under a subsisting tenancy
692
and did not acquire the status of a tenant under s. 15A and
is therefore not protected under s. 13 of the Rent Act.

As hereinbefore adunbrated, the respondent No. 2-
society is governed by the Regulations in FormA It is
regi stered as a copartnership type housing society. The bye-
laws of the society provide, inter-alia, by Bye-law 2 that
one of the objects of the society would be to carry on the
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trade of buying, selling, hiring, letting and devel oping
land in accordance with cooperative principles. The

respondent No. 1 is a co-partner tenant nenber and hol ds
flat No. 52 in FormA The flat in question therefore
bel ongs to the society and she is a co-partner tenant nenber
thereof. Paragraph 5 of Form A reads:

"5. No tenant shall assign, underlet, vacate or
part with the possession of the tenenent or any part
t hereof without the consent in witing of the society."

The two bye-laws relevant for our purposes are Bye-laws 66
and 68(a) which provide as foll ows:

"66. Whenever _a nenber to whom a tenenent, a shop
or a godown has been allotted by the Soci ety does not
require the sane for his own use tenporarily or for a
specific period, he may offer the same to any person
as a licensee for tenporary occupation for a specified
peri od, provided that he shall-(a) sign and undertaking
as required by the Society; (b) get such tenporary
occupant -enrolled as a nomnal nenber of the society;

(c) 'shall not permt such occupation before receiving
perm-ssion from the Society’s  Committee to do so,
provided such permission shall not be considered,

unl ess the nenber has paid all his due to the Society
upt odate, and ~authorizes the Society to recover from
the nonmi nal menber, out of conpensation or rent
receivable by himfrom the nom nal nenber any anount
due from the nmenber to the Society by way of taxes,
general charges or any other dues."

"68(a) No person shall be a sub-tenant or |icensee
or lessee etc. of the Society or of a nenmber, unless
the Committee first enrols himas Nom nal Menmber of the
Society and he pays Rs. 500 as a security deposit to
the Society. For this purpose, he has to apply in a
form prescribed by
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the Society. The Security Deposit will bear no interest

and will be issued in the joint nanes of the Society or

the nenber (as the case nay be) and the occupant and it
will be refunded on the occupant vacating the tenenent
in question."”

The respondent No. 1 could not have let the prem ses to
the appellant in view of para 5 of the FormA Al that she
could do if she did not require the flat for her inmediate
occupation was to pernmit the appellant or some one to occupy
the sane under an agreenent of |eave and |icence. But for
that purpose both the parties had to conply wth the
requi renents of Bye-laws 66 and 68(a). The respondent No. 1
and the appellant accordingly by their application dated
Decenmber 8, 1961 applied to the society for permssion to

let the flat on leave and Ilicence and for the issuance of
five "B shares of Rs. 100 each in their joint nanes called
"occupancy shares". The respondent No. 2-society by its

resol uti on dated Decenber 15, 1961 issued the shares applied
for in their joint names and al so adm tted the appell ant as
a nomnal nmenber for the purpose of occupying the flat.
After the term nation of the agreenent of |eave and |icence,
the appellant had no right to remain in’ occupation of the
flat. The contention that the respondent No. 2-society
cannot raise a dispute regarding his unauthorized occupation
of the premses after the revocation of +the Ilicence is
devoi d of substance. The respondent No. 2-society being a
co-partnership type housing society, having let flat No. 52
to the respondent No. 1 as a co-partner tenant nenber, was
vitally interested in ensuring that no stranger is in
unaut hori zed occupation of the flat after the expiry of the
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termof the licence as it would tend to cause annoyance and
i nconveni ence to the other co-partner tenant nenbers of the
soci ety.

There was a determined effort to question the legality
and propriety of the order passed by the Maharashtra State
Cooperative Tri bunal al | owi ng the application for
transposition made by respondent No. 2-society but we did
not permt the appellant to do so for obvious reasons. The
appel l ant had challenged the inpugned order of the Tribuna
by a wit petition in the H gh Court and eventually failed.
The appel | ant not havi ng questioned the judgment of the Hi gh
Court, the order of the Tribunal allow ng transposition of
the respondent No. 2-society as a co-di sputant has attained
a finality which cannot' now be upset. The proceedings
initiated by
694
the respondent No. 1 under s. 91(1) of the Act could not go
on after ‘the High Court had taken the view in certain cases
that unless the cooperative housing society is a disputant,
the claimby a nmenber thereof for possession of the prem ses
of a flat against a |licensee would not be a dispute falling
within the anbit of s.-91(1) of the Act. That being so,
quite apart fromtechnicalities, we are inclined to the view
that the Hi gh Court' was fully justified in not interfering
with the i mpugned order of the Tr.i bunal al | owi ng
transposition. The Tribunal adopted a course which was both
eminent and just and was necessary for -doing conplete
justice between the parties. The appellant who is a rank
trespasser has no equity in his favour. The contention that
the respondent No. 2-society could not be transposed as a
co-disputant in the proceedings under s. 91(1) of the Act
must therefore fail

The third question is the much vexed question on which
the decision of the appeal nust turn. It is submitted that
the dispute between the |licensor and the |licensee was not
one falling within the purview of s. 91(1) of the Act. It is
said that a dispute between a flat-owner and the occupant as
regards tenancy cannot be taken cognizance of by the
Regi strar under s. 91(1) of the Act, but the renedy of the
flat-owner lies by way of suit for ejectnent under s. 28 of
the Rent Act. The submissionis that the fact that such
letting was forbidden by a regulation of the society was
imuaterial. In reply, it is urged that the .dispute
undoubtedly is a dispute touching the business of the
soci ety and therefore cones within the anbit of s. 91(1) of
the Act. It is further urged that the non-obstante clause in
s. 91(1) of the Act had an overriding effect over s. 28 of
the Rent Act, prior to the introduction of 's. 15A and s.
5(4A) in that Act.

There has been a long debate as to the true neaning of
the words ’touching the business of the society’ “occurring
ins. 43(1) of the Cooperative Societies Act, 1912 and there
was a divergence of opinion expressed by different High
Courts but it is not necessary to burden the judgnent wth
many citations.

In Deccan Merchants Cooperative Bank Ltd. v. Ms.
Dal i chand Jugraj Jain & Os.,(1) the Court had occasion to
construe the nmeaning of the expression ’'touching the
busi ness of a society’ occurring in s. 91(1) of the Act. It
was observed that the answer depends on the words used in
the Act and that the non-obstante
695
clause clearly ousts the jurisdiction of civil courts if the
di spute falls squarely within the ambit of s. 91(1) of the
Act. The Court then went on to enunerate five kinds of
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di sputes nentioned ins. 91(1): first, disputes touching the
constitution of a society; secondly, disputes touching
election of the office-bearers of a society; thirdly,
di sputes touching the conduct of general neetings of a
society; fourthly, disputes touching the management of a
society and fifthly, disputes touching the business of a
society. In the context, it was said:

"It is clear that the word ’'business’ in this
context does not nmean affairs of a society because
el ection of office bearers, conduct of general neetings
and managenent of a society would be treated as affairs
of a society. In this sub-section the word ’'business’
has been wused in a narrower sense and it means the
actual trading or commercial or other simlar business
activity of the society which the society is authorised
to enter into under the Act and the Rules and it bye-
| aws. "

In regard to the question whether a dispute touching the
assets of / a society would be dispute touching the business
of the society, it was observed:

"Ordinarily, if ~a society owns buildings and lets
out parts of buildings which it does not require for
its own purpose it cannot be said that letting out of
those parts is a part of the business of the society.
But it may be that it is the business of a society to
construct and buy houses and let them out to its
nmenbers. In that case letting out property nmay be part
of its business."

Thus, the Court adopted the narrower meaning given to
the word ' business’ as expressed by the Mdras, Bonbay and
Kerala High Courts in preference to the wi der neaning given
by the Madhya Pradesh and Nagpur Hi gh Courts. According to
the view taken in Deccan Merchant Cooperative Bank’s case,
supra, the word 'business’ in the context neans "any trading
or comrercial or other simlar business activity of the
society". It was held that the word ’'business’ in s. 91(1)
of the Act has been used in a (narrower sense and that it
neans the actual trading, comercial or other simlar
busi ness activity of the society which the society is
authorised to enter into under the Act and the rules and its
bye- | aws.
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In the present case, the society is a tenant co-
partnership type housing society formed with the object of
providing residential acconmpdation to its co-partner tenant
menbers. Now, the nature of business which a society carries
on has necessarily to be ascertained fromthe ~object for
which the society is constituted, and it logically follows
that whatever the society does in the normal course of its
activities such as by initiating proceedings for renbving an
act of trespass by a stranger, froma flat allotted to one
of its nenbers, cannot but be part of its business. It is as
much the concern of the society formed with the object of
providing residential accommpdation to its menbers, which
normally is its business, to ensure that the flats are in
occupation of its menbers, in accordance with the bye-I|aws
framed by it, rather than of a person in an unauthorised
occupation, as it is the concern of the nenber, who lets it
out to another under an agreement of |eave and |icence and
wants to secure possession of the prem ses for his own use
after the termination of the licence. It must, therefore,
follow that a claimby the society together with such nmenber
for ejectnment of a person who was permitted to occupy having
becorme a nomi nal menber thereof, upon revocation of |icence,
is a dispute falling wthin the purview of s. 91(1) of the
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Act. The decision in Deccan Merchants Cooperative Bank's
case, supra, is clearly distinguishable on facts. There, the
Court was dealing with a society which was a cooperative
bank and ordinarily a cooperative bank cannot be said to be
engaged in business when it lets out property owned by it.
In that case, the dispute was not a dispute between a
society and a nenber or a person claining through a nenber.
Further when the original owner executed the | ease, he was
not acting as a nmenber but as a nortgagor in possession and
therefore the cooperative bank’s claimfor ejectnent of the
| essee did not fall within s. 91(1) (b) of the Act.

It is true that the Court in Deccan Merchants
Cooperative Bank’s case, supra, dealt wth the question
whet her on the facts and circunstances of that case, the
Rent Act applied and accordingly the jurisdiction of the
Regi strar under s. 91(1) of the Act was ousted and it was
only the Court of ~ Small Causes which had jurisdiction to
evict the tenant. The Court referred to the twin socia
obj ectives with which the two enactnments were designed and
observed that while s. 91(1) of the Act was intended and
nmeant, in _the min, to shorten litigation, |essen its costs
and to provide a sunmary procedure for the deternination of
the disputes relating to the internal managenent of the
soci eties, the Rent ‘Act was intended to achieve
697
a different social objective i.e. to prevent the eviction of
tenants and enhancenents of rent, and then went on to say
that it was necessary that a dispute between the |andlord
and tenant should be dealt with by the Courts set up under
the Rent Act and in accordance with the special provisions
of that Act. It then dealt with the inter-relation between
the non-obstante clause in s. 91(1) of the Act and s. 28 of
the Rent Act and observed that this special objective under
the Act does not inpinge on the objective underlying the
Rent Act. It seems to us that the two Acts can be best
harmoni sed by holding that in matters covered by the Rent
Act, its provisions, rather than the provisions of 'the Act,
shoul d apply. But where the parties adnmittedly do not stand
in the jural relationship of landlord and tenant, as here,
the dispute would be governed by 's. 91(1) of the Act. No
doubt, the appellant acquired a right to occupy the flat as
a licensee, by virtue of his being a nomnal nenber, but in
the very nature of things, his rights were inchoate. In view
of these considerations, we are of the opinion that the
proceedi ngs under s. 91(1) of the Act were not barred by the
provi sions of s. 28 of the Rent Act.

A great deal of reliance has been placed by the
appel lant’ s counsel on the decision in Sabharwal Brothers &
Anr. V. Smt. Quna Anrit Thandani of Bonbay.(1l). The
i nportance of that case lies in the fact that it relates to
the respondent No. 2 society, and the disputant there was
the owner of a flat on the second floor of Bloack No. 8
"Shyam Ni was". She was a nenber of the society and had
acquired the flat in question, which was let out to the
appel | ant Sabharwal Brothers under an agreenent of |eave and
i cence, which was renewed fromtine to time and when she
asked the appellant to vacate as she required the flat for
her personal occupation, they did not conply with the demand
as a result of which the owner of the flat filed a statenent
of claim before the Registrar under s. 91(1) of the Act
which required adjudication. There was a challenge to the
jurisdiction of the nom nee of the Registrar to whomit was
referred, and ultimately he nade an award that the appell ant
Sabharwal Brothers had occupied the flat on |leave and
licence basis and was therefore liable to be evicted. In
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revision, the Bench of the Small Causes Court held that the
Regi strar’s nominee did have jurisdiction and the H gh Court
upheld the order of the Bench. Allowing the appeal, this
Court observed:
698
"Wth all respect to the High Court, it seens to
us that there was a fundanental error in the above
approach. No doubt it was the business of the society
to let out premises and a nenber had no unqualified
right to let out his flat or tenenent to another by
virtue of the bye-laws and a breach of the bye-Ilaws
could affect the defaulting menber’ s right to
nmenbership. But we are not able to see how letting by a
menber to another nmember would touch the business of
the society whichincluded inter alia the trade of
buyi ng, selling,” hiring and letting | and in accordance
with cooperative principles. The Iletting of flat by
respondent No. 1 was a transaction of the same nature
as the society itself was enpowered to enter into but
and letting by itself did not concern the business of
the society in the mtter of “its letting out flats.
Not hi ng was brought to ~our notice to show that such a
letting would affect the business of the society once
it had sold the flat to the respondent No. 1. The
position mght have been different if the latter had
hi nsel f been a tenant of the flat under the society.
"To touch" nmeans "to come in contact wiith" and it does
not appear that there is a point of contact between a
letting by the respondent No. and the busi ness of the
soci ety when the society was not itself the lLandlord of
the flat."
It is we think, inportant to renenber that this authority
decided only one point albeit a point of great inportance
nanely, that the society having sold the flat, Ilike any
ot her vendor of immovable property, the letting out of the
flat by the flat-owner was no concern of the society. There
was nothing to show that such letting would affect the
busi ness of the society once it has sold the flat. Wth
respect, we entirely agree with all that was said. But then
the Court went on to say:
"The position nmight have been different if the
latter had hinself been a tenant of the flat under the
society."
It logically follows, as a necessary corollary, that if the
transaction between the society and the hol der of the flat
were governed by Regulations in FormA, as here, that is to
say, if the society had let out the flat. to  her, the
deci sion of the Court woul d have been ot herw se.

The decision in Sabharwal Brothers' case,  supra, is
di stingui shable for two reasons. First, there was an
outright sale of the flat by
699
the society and not that it had been let out to her under
Regul ations in Form A; and secondly, the society having sold
the flat, the letting of the flat by the flat-owner did not
in any way affect the business of the society in the matter
of its letting out the flat. The observation made by this
Court that the fact that such letting was forbidden by a
regul ation of the society was immterial did not fall for
decision in that case and was a nere obiter.

In the result, the appeal nust fail and is dism ssed
with costs.
S R Appeal dism ssed.
700
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