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The appel | ant herein was put up for trial before the
Addi tional Sessions Judge, Kottayam Division in Sessions Case
No. 68 of 1994 charged of an offence puni'shabl e under Section 302
|.P.C. for having commtted the nurder of the deceased Joseph @
Quseppachen at about '8.15 p.m on 25th March, 1994. The Tria
Court accepting the evidence produced by the prosecution found
the appellant guilty of cul pable homcide. In the facts and
circunstances of this case it held that though the deceased died as
aresult of the injuries sustained by him it could not held that the
appel l ant stabbed himwith the intention of killing him He,
therefore, convicted the appellant for the of fence puni shabl e under
Section 304 |.P.C. Part | and sentenced himto 8 years rigorous
i mprisonnment. The appellant preferred an appeal before the Hi gh
Court of Kerala at Ernakul am being Crimnal Appeal No.93 of
1996 A. The High Court by its inpugned judgnent and order of
20t h July, 2001 dism ssed the appeal. The appel l'ant has appeal ed
to this Court by Special Leave.

PW1, the brother of the deceased lodged the F.I-R which
was recorded by Sub- Inspector, PW10 on 25th March, 1994. PW
1 is not an eye witness but he was told about the incident by PW2
who according to the prosecution had acconpani ed the deceased
when the occurrence took place. PW1 went to the place of
occurrence and found the deceased lying in an.injured condition
He arranged for his renoval to the hospital, but on reaching the
hospital the deceased was decl ared dead. Thereafter he went to the
police station and | odged the report in the night of 25th March
1994.

The prosecution exam ned before the Trial Court three
al l eged eye witnesses nanely PW - 2, 3 and 4. PW 2 and 4 did
not support the case of the prosecution. PW3, however, deposed
as an eye witness and fully supported the case of the prosecution
The conviction of the appellant is solely based upon the testinony
of PW3 which finds corroboration fromthe nedical evidence on
record.

PW1 is not an eye witness. It is not necessary to discuss his
evidence in detail. Suffice it to say that he | odged the F.1.R but
he did not nmention therein the nanme of PW3 as an eye witness.

In the F.1. R reference was made to the effect that PW2 had
acconpani ed the deceased on the fateful night when the
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occurrence took place. PW4 who is no other than the wife of the
accused did not support the prosecution case about having seen the
occurrence.

Counsel for the appellant submitted before us that the
convi ction of the appellant which is based solely upon the
testinony of PW3 is not justified when the circunstances of the
case establish that he had not wi tnessed the occurrence and had
fal sely deposed in favour of the prosecution

PW 2, Varghese @ Thankachan deposed that the deceased
was his nother’s brother, nanely his maternal uncle. He also
knew t he accused who lived in the sane locality. However, he had
not seen the occurrence | eading to the death of deceased. The
wi t ness was decl ared hostil e and was cross-exanmined at length. In
hi s cross-exam nation, he stated that on 25th March, 1994 at about
7.30 p.m he and the deceased went to a |iquor shop where the
deceased consuned arrack. They were in liquor shop for about 10
m nutes and thereafter they came out of the shop. The deceased
invited himto his house for a neal. Both of them proceeded
towards the house of the deceased. At that time the deceased had a
burning candle with him~ For going to the house of the deceased
one has to pass in front of the house of the accused. Wile they
were going to the house of the deceased, the deceased told himthat
he had to talk to the accused and the deceased thereafter went to
the front-yard of the house of the accused while PW2 proceeded
ahead. Wen he had gone about 20 feet ahead he heard a scream
coming fromthe direction of the house of the accused. He
i medi ately ran towards the house of the deceased and i nforned
the fam |y nenbers about the incident. Thereafter with 3-4
persons he went to the place of occurrence and found that the
deceased was |ying on the western side of the house of PW3 with
stab injuries. The deceased had a knife in-his hand. ' He did not see
PW 3 there, nor did the neighbours gather. The deceased was
renoved to the hospital where he was declared dead. He denied
havi ng made the statement Ex.P-2 before the police. He admtted
that he went to the house of PW1, brother of the deceased and
i nforned hi mabout the occurrence.  According to this witness at
about 12 md night he went with PM1 to the police station where
the F.1.R was | odged. He had al so acconpanied PW1 to the
hospital. According to this witness at the tinme of occurrence there
was no light. He had however seen two persons runni ng away
fromthe house of the accused. He did not know those two
persons. The arrack bottle was in the hand of the deceased when
he was lying injured. The deceased was fully drunk on'that day.

It would thus appear fromthe evidence of PW2, who was
decl ared hostile, that he had not actually w tnessed the conm ssion
of offence by the accused.

PW 3, Shekharan clainmed to have wi tnessed the
occurrence. According to this witness on 25th March, 1994 after
closing his shop he boarded a bus to come hone. After alighting
fromthe bus he started wal king towards his house. Hi s house is on
the eastern side of the house of the accused intervened by a
pat hway. He deposed that he found the deceased and PW?2
wal ki ng ahead of himat a distance of about 20 feet. He also
noti ced that the deceased was having a burning candle in his hand
and was using a coconut shell as a cover for the burning candle.
VWen they reached near the house of the accused he saw the
accused standing in the front yard of his house with a torch. The
accused said sonething to the deceased and thereafter an
altercation followed. Thereafter the accused stabbed the deceased
with a knife. According to himboth of them were drunk and they
both fell down. The accused agai n stabbed the deceased and then
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went inside his house. The deceased ran through the courtyard of
his house and after going eastwards fell near his house. He went to
the deceased and found that the knife with which he had been

st abbed was stuck in his body. PW2 canme there and renpved the
knife and put it down there. Thereafter PW2 went running to
informthe brother of the deceased about the occurrence and the

wi tness went inside his house and cl osed the door. The deceased

was taken in a jeep to the hospital later.

At the tine of occurrence a kerosene oil |anp was burning
in the house of the witness and there was also light fromcandle in
the house of the accused. There was no supply of electricity at the
time of occurrence. The supply of electricity was restored only at
about 10-10.30 p.m. According to this witness the occurrence
took place between 7 and 8.30 p.m The witness identified the
coconut shell, the candle and the knife which were recovered from
the place of occurrence.

This witness denied the suggestion that he wanted to buy the
house, which was ultinmtely bought by the accused and therefore
he was not _on good terns with the accused. He admtted having
told the police that the accused was a short tenpered person and
used to carry a knife-and used to stab persons whenever he |lost his
temper. He further stated that while walking to his house he had
heard the accused and deceased tal ki ng sonet hing but he coul d not
clearly understand what they were tal king about. He did not know
on what subject they picked up a quarrel but he had told the police
that the deceased had gone near the accused and told himthat he
shoul d not have done that to him VWil e tal king tenpers rose high
and they became violent. He had seen 2-3 persons comng to the
pl ace where the accused fell down. He had also seen the knife
cover falling when the accused renoved the knife fromits cover.
This witness made a significant statenent that he had told Baby,
anot her brother of the deceased (not exam ned) that he had seen
the occurrence. He had al so seen PW1 on that night and PW1
al so heard what he told Baby.  The witness stated that the coconut
shell shown to himdid not have traces of either carbon or wax. He
was questioned by the police between 3.30 4.00 p.m on the next
day. At the tine of occurrence there was usual 1ight.

The investing officer Abrham Mathew, G rcle |Inspector was
exam ned as PW13. Though the occurrence took place on 25th
March, 1994, he took charge of the investigation of this case on
26th March, 1994. He went to the hospital and prepared the | nquest
Report of the dead body of the deceased. He had al so seized the
clothes worn by the deceased. He then went to the place of
occurrence and prepared mahazar Ext. P-6. He collected bl ood
stained earth, a candle, a coconut shell, a blood stained towel, a
knife cover and a pair of chappals fromthe scene of occurrence.
He al so recorded the statenent of w tnesses and got prepared a
sketch plan of the place of occurrence. He arrested the accused on
5th April, 1994. According to this w tness the accused was arrested
much | ater as the witnesses had not stated the correct address of the
accused. He admitted that there was neither any bl ood stain nor
wax deposit on MO 1, the coconut shell recovered fromthe place
of occurrence. Though PW3 stated that he had carried a torch
with himthat torch was not recovered. The witnesses had deposed
that there was lantern burning in the house of PW3 and that was
al so not taken into custody. Wen PW3 was questioned he did
not say that there was light at the tine of occurrence.

Dr. S. Gopal akri shnan, Assistant Professor in Forensic
Medi ci ne who conducted the post nortem exani nati on was
exam ned as PW9. His evidence establishes the fact that the
deceased had four incised wounds, one on the chest two on the
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abdonen and one on the left fore finger. Apart fromthese wounds
he had suffered five abrasion and one superficial cut on the inner
aspect of right fore arm The stomach was full with rice particles
in a sem fluid nmediumand snell of al cohol was present. The

bl adder was full with clear urine. In his opinion, injury nos. 1 and
2 could be caused with a weapon like MO 3, the knife shown to

him The cause of the death was the stab injury on the chest.
According to hima person suffering injuries like injuries 1 to 3
may fall down and the death could be very rapid. The nedica

evi dence clearly establishes that the death of the deceased was
hom ci dal

It was submitted on behalf of the appellant that the sole

testinony of PW3 was not of such quality as could be inplicitly
relied upon. The evidence on record discloses that there was

hardly sufficient light at the time of occurrence which could enable
himto identify the assailant even if he had seen the occurrence.
However, his subm ssion was that PW3 had not w tnessed the
occurrence at all and he becane an eye w tness on the next day

when the prosecution failed to find any clue to the nurder that had
taken place earlier. According to l'earned counsel for the appellant
the conviction of the appellant cannot be based on the evi dence of
such solitary w tness whose very presence at the tine of

occurrence was doubtful .

On the other hand counsel for the State subnmitted that PW3
bei ng a nei ghbour whose house was situated just opposite to the
house of the accused, intervened by a narrow path way, his
presence at the tine of occurrence was natural. - Mreover, there
was sufficient |ight provided by the candle carried by the deceased
hinsel f as al so candl e light in the house of the accused and the
| anp burning in the house of the witness, PW3. It was, therefore,
submtted that PW3 even though a solitary w tness of the offence
was fully reliable and his evidence provided sufficient basis for the
conviction of the appellant.

It is not clear fromthe record as to when exactly the
occurrence took place. The case of the prosecution is that the
occurrence took place between 7 and 8.30 p.m. However fromthe
testinmony of PW1 it appears that PW2 canme running to him at
about 8.30 p.m and inforned himabout the occurrence. It also
appears fromthe testinony of PW2 that he had gone to the arrack
shop at about 7.30 p.m with the deceased and that they had sat
there for a while. Thereafter while returning the occurrence took
pl ace. The tinme of occurrence given by PW3 is rather vague as
according to himthe occurrence took place between 7 and 8. 30
p.m. In this state of evidence on record the H gh Court assessed
that occurrence may have taken place at about 8.15 p.m _as stated
in paragraph 2 of the judgnent. It is an admtted position that at
the time of the occurrence the supply of electricity was sw tched
off and therefore there was no electrical |ight available. As
adnmitted by PW3 the supply of electricity was restored between
10 and 10.30 p.m. According to the prosecution |ight was
avai |l abl e since there was a candl e burning inside the house of the
accused and a kerosene oil lanp burning in the house of PW3. In
our view the candle in the house of PW3 and the kerosene oi
[ anp burning in the house of PW3 could hardly provide enough
[ight for one to identify the person committing the offence at the
pl ace of occurrence which was outside the house of the accused by
the side of the pathway. It is the case of the prosecution that the
deceased hinsel f was carrying a candle and was covering the
flane with a coconut shell to prevent it fromgetting extinguished.
The candl e and the coconut shell were recovered fromin front of
the house of the accused where stabbing had taken place according
to the prosecution. Surprisingly, the coconut shell had no carbon
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deposit or wax deposit or blood stains on it. This apart, a candle
light in the hand of the accused could hardly provide sufficient

light to facilitate identification. Moreover, PW3 did not claim
even during investigation that there was sufficient light. 1In his

evi dence he stated that there was usual light. Evidence on record

is therefore indicative of the fact that there was no sufficient |ight
at the tinme of occurrence to enable the witness to identify the
accused at some di stance.

Conming to the evidence of PW3, he did not claimthat while
in his house he had seen the occurrence which took place just
out si de the house of the accused, who |ived across the narrow path
way. According to this witness he had closed his shop and had
cone by bus. After alighting fromthe bus he was proceeding
toward his house when he sawthe deceased and PW2 wal ki ng
ahead of himat a distance of about 20 feet. It is thereafter that he
clains to have w tnessed the occurrence in front of the house of the
accused. After the assault the deceased ran towards his house and
fell down on the eastern side of the house. The conduct of PW3
appears to us to be rather unnatural. He did not disclose what he
had seen to anyone that night, and for the first time on the next day
at about 4.00 p.m he disclosed the fact of his being an eye witness
to the investigating officer. According to himhe went to see the
deceased who had fallen down near his house. Wen he was there,
PW 2 al so cane and pul l'ed out the knife fromthe body of the
deceased and kept it there. Thereafter PW2 rushed to informthe
brot her of the deceased. From his deposition it does not appear
that he talked to PW2 at all about the occurrence. Mreover, PW
2 has not stated that he net PW3 when he had gone to the place
where the deceased had fallen.~ He does not even state that he had
pul l ed out the knife fromthe body of the deceased and kept it near
the body of the deceased. What however appears to be rather
unnatural is the fact that thereafter when several persons cane to
the place where the injured was Iying, he did not disclose to them
about his having seen the occurrence. It is not disputed that after
sometine PW2 along with the brother of the deceased PW1 and
sone others had cone to the place where the deceased was |ying
i njured which was just near the house of PW3. No 'doubt, PW3
stated that when the brothers of the deceased had conme he had told
one of the brothers, nanely Baby, that he had seen the occurrence
and he further asserted that when he told this fact to Baby, PW1
was al so present and he had said this in presence and within the
hearing of PW1. PW1 does not say that PW3 had di sclosed the
nane of the assailant to himor to any other person. Wat is of
consi derabl e significance is the fact that in the F.1.R |odged by
PW1, the name of PW3 is not nmentioned as an eye wtness, nor is
it stated that he had disclosed that he had seen the occurrence. /It
therefore appears that this witness did not talk about the occurrence
to anyone after the occurrence, and for the first tinme on the next
day at about 4.00 p.m he discloses the fact of his being an eye
witness to the investigating officer. H s keeping'silent for such a
[ ong period and not disclosing the fact that he was an eye witness
to the brothers of the deceased and others, who had conme to the
pl ace where the deceased was lying injured just next to his house,
creates a serious doubt in our mnd about this w tness being an eye
witness. |In normal course he, being an eye witness, would have
di sclosed this fact at the earliest opportunity. He could have said
so to PW2 who was the first to cone or at |east to the others who
cane to the place where the injured was |ying which included
PW1. Rather than disclosing to themthat he was an eye witness,
the witness remained inside his house and did not comunicate
with anyone. There is, therefore, force in the submission of the
counsel for the respondent that on the next day, finding no clue for
the murder, PW3 was got up as an eye w tness.
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There is one other aspect of the prosecution case for which

we find no good explanation. |If really the nane of the assail ant
was known, there was no reason for his being arrested several days
after the occurrence on 5th April, 1994. It is not disputed that the

accused lived near the house of PW3, and his house is al so very
near to the house of the deceased. Hi s address was known to al
and in fact inthe F.1.R itself his nane and address had been

di scl osed. Despite this he was arrested 10 days later, and it
appears fromthe deposition of the investigating officer that this
del ay was on account of the fact that the correct address of the
appel | ant was not disclosed by the witnesses. This explanation is
hardly convincing. Counsel for the appellant submtted that in fact
even the statenment of PW3 may have been recorded nuch | ater

but was shown to have been recorded on 26th March, 1994. That is
why appel | ant was arrested nmany days after the occurrence. It is
not for us to speculate onthis aspect of the matter, particularly
when at that stage even PW2 claned to be an eye witness, though
he turned hostile at the trial

For the reasons di scussed above, we have serious doubt

about PW3 having actually w tnessed the occurrence. There was

hardly sufficient light to identify the assailant at the tinme of
occurrence. The conduct of the sole eye witness PW3 in

remaining silent for a long time, and his failure to disclose the facts
to the persons who had gathered near the place where the deceased

lay injured, creates a serious doubt about the truthful ness of this

Wi t ness.

We, therefore, find it unsafe to sustain the conviction of the

appel lant on the sole testinobny of PW3. Guving to the appellant
the benefit of doubt, we allow this appeal and set aside the
conviction and sentence of the appellant and direct that he shall be
rel eased forthwith unless required i nconnecti on with any other

case.




