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The Judgnent of the Court was - delivered by

K. VENKATASWAM , J. “An i ndependent judiciary is one of the basic features
of the Constitution of the Republic. In this case, however, we are not
concerned with the various provisions of the Constitution guaranteeing

i ndependence of judiciary but with a I'inited i ssue about the scope and
extent of control of the H gh Court over the subordinate judiciary to the
exclusion of the executive for nmaintenance of its independence. Qur
Constitution has zeal ously guarded the independence of judiciary. In S. P
Gupta, etc. v. Union of India & Anr., etc., [1981] Supp. SCC 87, this Court
hel d that independence of judiciary is doubtless a basic structure of the
Constitution but the said concept of independence has to be confirned
within the four corners of the Constitution and cannot. go beyond the
Constitution. This Court in Al IndiaJudges’ Association & Os., etc.v..
Union of India & Ors., etc., [1993] 4 SCC 288 held

“I'n view of the separation of the powers under the Constitution, and the
need to maintain the i ndependence of the judiciary to protect and pronote
denocracy and the rule of law, it would have been ideal if the nost

dom nant power of the executive and the |egislature over the judiciary,
viz., that of determining its service conditions had been subjected to sone
desirabl e checks and bal ances. This is so even if ultimately, the service
conditions of the judiciary have to be incorporated in and declared by the
| egi sl ative enactrments. But the nmere fact that Article 309 gives power to
the executive and the legislature to prescribe the service conditions of
the judiciary, does not nean that the judiciary should have no say in the
matter. It would be against the spirit of the Constitution to deny any role
to the judiciary in that behalf, for theoretically it would not be

i npossi ble for the executive or the legislature to turn and tw st the tai

of the judiciary by using the said power. Such a consequence woul d be

agai nst one of the seminal mandates of the Constitution, nanely, to

mai ntai n the i ndependence of the judiciary."

By way. of a note of caution we may add that the control vested in the Hi gh
Court over the subordinate judiciary though absol ute and exclusive, it has
to be exercised without usurping the power vested in the Executive under
the Constitution. This necessarily brings us to the consideration of
Articles 233, 234 and 235 of the Constitution of India. Those Articles read
thus :

"Article 233. Appointnents of district judges.-(1) Appointnments of persons
to be, and the posting and pronotion of, district judges in any State shal
be made by the Governor of the State in consultation with the H gh Court
exercising jurisdiction in relation to such State.
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(2) A person not already in the service of the Union or of the State shal
only be eligible to be appointed a district judge if he has been for not
| ess than seven years an advocate or a pleader and is reconmended by the
H gh Court for appointment.

Article 234. Recruitnment of persons other than district judges to the
judicial service.-Appointnments of persons other than district judges to the
judicial service of a State shall be nmade by the Governor of the State in
accordance with rules made by himin that behalf after consultation with
the State Public Service Comm ssion and with the Hi gh Court exercising
jurisdiction in relation to such State.

Article 235. Control over subordinate courts.-The control over district
courts and courts subordinate thereto including the posting and pronotion
of, and the grant of leave to, persons belonging to the judicial service of
a State and hol ding any post inferior to the post of district judge shal

be vested in the Hi gh Court, but nothing in this article shall be construed
as taking away fromany such person any right of appeal which he may under
the law regul ating the conditions of his service or as authorising the Hi gh
Court to deal with himotherw se than in accordance with the conditions of
his service prescribed under such | aw. "

The backdrop in which the interpretation of the above Articles cones into
focus is given bel ow

The first respondent in Cvil Appeal No. 4751/92 at the relevant tinme was
of ficiating as Chief Judicial Mgistrate in the Oissa Superior Judicia
Service (Junior Branch). The first respondent in Civil Appeal Nos. 4752 and
4753 were officiating.in Cass-1-of the Orissa Judicial Service. The Review
Conmittee constituted by the Full Court of the Orissa H gh Court net on
30.1.87 and decided to reconmend to the Full Court that the first

respondent in each of the appeals be retired prematurely in public

i nterest. The reconmendati on of the Review Committee was accepted by the
Full Court, which net on 4.2.87. Pursuant to that, the first respondent in
each of the appeals were retired prematurely as per the Notification issued
by the High Court on 5.2.87. That ‘Notification was challenged in the High
Court mainly on the ground that the Hi gh Court was not vested with the
power of making an order of conpulsory retirement. It was al so chall enged
on the ground that there were no nmaterials against themto nake the

i mpugned order.

That the Hi gh Court could not itself have passed an order of compul sorily
retirement as above, which anobunts to term nation of service is borne out
fromthe plain | anguage cf the above Articles and in particular of Article
235 read with Article 311. This question has been debated and answered by
this Court in a nunber of cases.

In The State of Wert Bengal v. Nripendra Nath Bagchi, [1966] 1 SCR 771, a
Constitution Bench of this Court while setting aside an order of disnissa
of an officiating District and Sessions Judge passed after consulting the
State Public Service Conmi ssion but wthout consulting the H gh Court,

el aborately considered the scope of Article 235. Hidayatullah, J., (as H's
Lordshi p then was) speaking for the Bench observed that there is nothing in
Article 311 which conpels the conclusion that the H gh Court is ousted of
the jurisdiction to hold the inquiry if Article 235 vested sonme power in
it. The control which is vested in the H gh Court is a conplete contro
subject only to the power of the Governor into the natter of appoi ntment
(including dismssal and renoval ) and posting and pronotion of District
Judges. Wthin the exercise of the control vested in the H gh Court, the
Hi gh Court can hold enquiries, inmpose punishnents other than dismssal or
renoval subject however to the conditions of service, to a right of appea
if granted by the conditions of service, and to the giving of an
opportunity of showi ng cause as required by clause (2) of Article 311,

unl ess such an opportunity is dispensed with by the Governor acting under
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the provisos (b) and (c) to that clause.

In State of Haryana v. |nder Prakash Anand HC. S. & Os., [1976] 2 SCC 977,
a four-Judge Bench of this Court had an occasion to consider the scope and
width of Article 235 of the Constitution. That was a case in which the
State CGovernnent comnpul sorily retired a senior Subordi nate Judge though the
H gh Court recomrended only for his reversion. This Court held

Para 15-This Court in Bagchi’'s case said that control vested in the H gh
Court is over the conduct and discipline of the nenbers ’'of the Judicia
Service. Orders passed in disciplinary jurisdiction by the H gh Court are
subj ect to an appeal as provided in the conditions of service. The Hi gh
Court further deals with nenbers of the Judicial Service in accordance with
the rules and conditions of service. This Court in Bagchi’'s case said that
the word "deal " points to disciplinary and not nerely admnistrative
jurisdiction. The order terminating the appointnent of a nenber of the
servi ce ot herw se than upon his reaching the age fixed for superannuation
wi Il be passed by the State CGovernnent on the reconmendation of the Hi gh
Court. Thi's is because the High Court is not the authority for appointing,
renovi ng, reducing the rank or terninating the service.

Para 16 - It is true that the fixation of the age of superannuation is the
right of the State Government. The curtail nent of that period under rule
governing the conditions of service is a matter pertaining’ to disciplinary
control as well as /administrative control. Disciplinary control neans not
nerely jurisdiction to award puni shnent for m sconduct. It al so enbraces
the power to determ ne whether the record of -a nenber of the service is
satisfactory or not so as to entitle himto continue in service for the
full termtill he attains the age of superannuation. Adm nistrative,
judicial and disciplinary control” over nenbers of the judicial Service is
vested solely in the Hgh Court. Premature retirement is made in the
exerci se of administrative and disciplinary jurisdiction. It is

adnmi ni strative because it is decided in public interest to retire him
prematurely. It is disciplinary because the decision was taken that he does
not deserve to continue in service up-to the nornmal age of superannuation
and that it is in the public interest to do so.

Para 18 - The control vested in the High Court is that if the High Court is
of opinion that particular judicial officer is not fit to be retained in
service the High Court will conmunicate that to the Governor because the
Governor is the authority to dismss, renmove, reduce in rank or termnate
the appointnent. In such cases it is the contenplation in the Constitution
that the Governor as the Head of the State will act in harnony with the
recomendati on of the High Court. If the recommendation of the H gh Court
is not held to be binding on the State consequences will be unfortunate. It
isin public interest that the State will accept the recommendati on of the
Hi gh Court. The vesting of conplete control over the subordinate judiciary
in the High Court leads to this that the decision of the H gh Court in
matters within its jurisdiction will bind the State. "The Government wl|
act on the reconmendation of the H gh Court. That is the broad basis of
Article 235".

In State of UP. v. Batuk Deo Pati Tripathi & Anr., [1978] 2 SCC 102, a
Constitution Bench of this Court again had an occasion to consider the
validity of an order of conpulsory retirement passed by the State Governor
on the recomendati on of the Adm nistrative Conmmttee of the High Court.
The Hi gh Court set aside the order conpulsorily retiring the District
Munsi ff on the ground that the recomendation by the Administrative
Conmittee cannot be construed as the reconmendati on of the H gh Court (Ful
Court). Reversing the judgment of the Hi gh Court and approving the
procedure of the recommendati on through the Administrative Committee, this
Court observed:

"Here, the decision to conpulsory retire the respondent was taken by the
Judges of :he H gh Court itself, though not by all. If some but not al
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Judges of the H gh Court participate in a decision relating to a matter
which falls within the High Court’s controlling jurisdiction over
subordinate courts, the H gh Court does not efface itself by surrendering
its poet to an extraneous authority. The procedure adopted by the Hi gh
Court under its Rules is not subversive of the independence of the
subordinate judiciary, which is what Article 235 recogni ses and seeks to
achi eve.

The | earned Judges further held that the recomendati on nade by the
Admi ni strative Committee cannot be said to suffer fromany |egal or
constitutional infirmty.

In Chief Justice of AP. & Os. v. L.V.A Dixitulu & Os. etc., [1979] 2
SCC 34, a Constitution Bench of this Court again considered the validity of
an order of conpul sory retirenent passed by the State Governor on the
reconmendati on of the H gh Court. That order was chall enged before the
State Administrative Tribunal and this Court while holding that the State
Adm ni strative Tribunal had no jurisdiction to entertain the appeal
observed as foll ows :

"Respondent 1, Shri V.V.S. Krishnamurthy, in that appeal was, at the
material tinme, a menber of the Andhra Pradesh State Judicial Service. He
attained the age of 50 years on Novenber 24, 1974. He was prematurely
retired, in public i'nterest, by an order dated Septenber 29, 1975 of the
State Governnent on the reconmendati on of the High Court. Before the
CGovernment passed this order, a Commttee of Judges appointed by the Hi gh
Court, considered the entire service record of respondent 1 and records of
ot her Judicial Oficers and decided to prematurely retire the first
respondent in public interest.

The interpretati on and scope of Article 235 has been the subject of severa
deci sions of this Court, The position crystalised by these decisions is
that the control over the subordinate judiciary vested in the Hi gh Court
under Article 235 is exclusive in nature, conprehensive in extent and
effective in operation. It conprehends a wi de variety of matters. Anobng
others, it includes :

(a) (b) (c) (d) (e) (f)

(9) Premature or conpul sory retirement of Judges of the District Courts
and of Subordinate Courts.

In the last-nentioned case (lInder Prakash Anand) the Government servant was
officiating in the cadre of District Judges. The H-gh Court recomended
that he should be reverted to his substantive post of senior Subordi nate
Judge/ Chi ef Judicial Magistrate and, as such, allowed to continue in
service till the age of 58 years. Contrary to the recomrendation of the

H gh Court, the State Governnent passed an order under Rule 5.32(c) of the
Punjab Civil Service Rules, compulsorily retiring himfromservice at the
age of 55 years. Holding that the order of conpul sory retirenment was
invalid, this Court stressed that the power of deciding whether a judicia
of ficer should be retained in service after attaining the age of 55 years
upto the age of 58 years, vests in the H gh Court, and to hold otherw se
"will seriously affect the independence of the judiciary and take away the
control vested in the High Court". The fornmal order of retirenent, however,
i s passed by the Governor acting on the reconmmendati on of the H gh Court,
that being "the broad basis of Article 235". It was explained that "in such
cases it is the contenplation in the Constitution, that the Governor as the
Head of the State will act in harnmony with the recomendati on of the High
Court". It was concluded that "the vesting of conplete control over the
Subordi nate Judiciary in the High Court leads to this that the decision of
the Hgh Court in matters within its jurisdiction will bind the State". In
other words, while in form the H gh Court’s decision to conpul sorily
retire a subordinate judicial officer in the exercise of its adm nistrative
or disciplinary jurisdiction under Article 235 is advisory, in substance
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and effect, it is well-nigh perenptory.

In Tej Pal Singh v. State of U P. & Anr., [1986] 3 SCC 604, a Division
Bench of this Court had occasion to consider a question whether the

i mpugned order of premature retirenent passed by the Governor without
havi ng before himthe reconmendati on of the Administrative Commttee or of
the Full Court was void and ineffective. The | earned Judges, after
referring to earlier judgments of this Court, held as foll ows:

"Para 4 - Article 235 of the Constitution provides that the control over
district courts and courts subordinate thereto including the posting and
promoti on of and the grant of |eave to persons belonging to the judicia
service of the State and hol ding any post inferior to the post of District
Judge shall be vested in the High Court. It has been held in State of UP
v. Batuk Deo Pati Tripathi that premature retirenment of subordinate courts
is a mtter which falls squarely within the power of control vested in the
Hi gh Courts by Article 235 of the Constitution. Wthout (he recomendation
of the Hgh Court it i's not opento the Governor to issue an order retiring
premat urel'y Judges of District Courts and of subordinate courts.

Para 13 -+ ... ... ... In the instant case the Government had sought the
opi nion of the Hi gh Court regarding the question whether the appellant
could be prematurely retired and that question was certainly a very

i mportant matter fromthe point of view of the subordinate judicia

service. The Admi ni'strative Judge before giving his opinion in support of
the view expressed by the governnent shoul d have either circulated the
letter received fromthe governnent ampbngst the nmenbers of the

Admini strative Committee or placed it before themat a neeting. He did not
adopt either of the two courses. But he on his own forwarded his opinion to
the government stating that the appellant could be prematurely retired.
That he could not do. Ordinarily, it is for the H gh Court, on the basis of
assessment of perfornmance and all other aspects gernmane to the nmatter to
cone to the conclusion whether any particular judicial officer under its
control is to be prematurely retired and once the H gh Court comes to the
concl usion that there shoul d be such retirenment, the Court recomends to
the CGovernor to do so. The conclusion is to be of the H gh Court since the
control vests therein. Under the Rules obtaining in 'the Allahabad Hi gh
Court, the Adnministrative Committee could act for and on behal f of the
gover nnment proposal was of no consequence and did not anpunt to
satisfaction of the requirenent of Article 235 of the Constitution. It was
only after the Governor passed the order on the basis of such
recommendati on, the matter was pl aced before the Adm nistrative Comm ttee
before the order of retirenent was actually served on'the appellant. The
Admi nistrative Conmttee not have dissented fromthe order of Governor or

t he opi nion expressed by the Administrative Judge earlier. But it is not
known what the Administrative Conmittee would have done if the natter had
cone up before it before the Governor had passed the order of premature
retirement. In any event the deviation in this case is not a nmere
irregularity which can be cured by the ex post facto approval given by the
Admi nistrative Conmittee to the action of the Governor after the order of
premature retirenment had been passed. The error committed in this case
anounts to an incurable defect amounting to an illegality. W nmay add that
while it may be open to the governnent to bring to the notice of the Hi gh
Court all materials having a bearing on the conduct of a District Judge or
a subordinate judicial officer, which nay be in its possession, the
government cannot take the initiative to retire prematurely a District
Judge or a subordinate judicial officer. Such initiative should rest with
the High Court." In Registrar, Hi gh Court of Madras v. R Rgjiah, etc.,
[1988] 3 SCC 211, this Court had an occasion to consider the validity of an
order of conpul sory retirement passed by the Hi gh Court. The |earned Judges
hel d that the proper procedure for the H gh Court was to recommend the case
for conpul sory retirenent and it was for the Governor on whomthe
recomendati on of the High Court was binding, to pass the formal order

This Court in the said case observed as foll ow
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"The test of control is not the passing of an order against a nenber of the
subordi nate judicial service, but the decision to take such action. It nmay
be that so far as the nmenbers of the subordinate judicial service are
concerned, it is the Governor, who being the appointing authority, has to
pass an order of compul sory retirenent or any order of punishment agai nst
such a menber. But passing or signing of such orders by the Governor wl|l
not necessarily take away the control of the H gh Court vested in it under
Article 235 of the Constitution. An action agai nst any governnent servant

consists of two parts. Under the first part, a decision will have to be
made whet her an action will be taken agai nst the government servant. Under
the second part, the decision will be carried out by a formal order. The

power of control envisaged under Article 235 of the Constitution relates to
the power making a decision by the H gh Court against a menber of the
subordinate judicial service. Such a decision is arrived at by hol ding an
enquiry by the Hi gh Court agai nst the nenmber concerned. After the High
Court comes to the conclusion that some action either in the nature of
conpul sory retirenent or by the inposition of a punishnent, as the case nay
be, has to be taken against the nmenber concerned, the Hi gh Court will nake
a recomendation inthat regard to the Governor and the Governor wll act

i n accordance w th such recommendation of the Hi gh Court by passing an
order in accordance with the decision of the H gh Court. The Governor
cannot take any action agai nst any nenber of a subordinate judicial service
wi t hout, and contraryto, the recomendati on of the Hi gh Court.

It is apparent fromthe observation extracted above that this Court also
under st ood the power jof control of the H gh Court as the power of taking a
deci si on agai nst a nmenber of the subordinate judicial service. The Hi gh
Court is the only authority that can take such a decision. The Hi gh Court

will hold an enquiry and decide on the result of such enquiry whether any
action will be taken agai nst a nmenber of the subordinate judicial service.
If it conmes to the conclusionthat such an action is required to be taken
it will nmake a recommendation in that regard to the State Governor who will

make an order in accordance with the recomrendati on of the H gh Court.

The control of the H gh Court, as understood, will also be applicable in
the case of compul sory retirenent in that the High Court will, upon an
enquiry, come to a conclusion whether a nmenber of the subordinate judicia
service should be retired prematurely or not. If the H gh Court cones to
the concl usion that such a nmenber should be prematurely retired, it wll
make a recomrendation in that regard to the Governor i nasnuch as the
Governor is the appointing authority. The Governor will make a fornal order
of conpul sory retirement in accordance wi th the recommendati on of the High
Court."

No doubt, the | earned Judges al so found that there was no sufficient
material warranting an order of conpul sory retirenent in that case.

In H gh Court of Judicature for Rajasthan v. Ranesh Chand Paliwal & Anr.,
[1998] 3 SCC 72, a two-Judge Bench of the Court while construing the scope
and extent of Articles 233 to 235 of the Constitution, held as follows:

"This article shows that the Hi gh Court has to exercise its adninistrative,
judicial and disciplinary control over the menbers of the Judicial Service
of the State. The word "control", referred to in this article, is used in a
conpr ehensi ve sense to include general superintendence of the working of
the subordinate courts, disciplinary control over the Presiding Oficers of
the subordinate courts and to recomend the inposition of punishnent of

di sm ssal, renoval and reduction in rank or compul sory retirenment.

"Control" would al so i nclude suspension of a menber of the Judicial Service
for purposes of holding a disciplinary enquiry, transfer, confirmati on and
pronotion. (See State of Haryana v. Inder Prakash Anand and State of U P.

v. Batuk Deo Pati Tripathi). In State of Gujarat v. Ranesh Chandra
Mashruwal a it was held that "control" in Article 235 means excl usive and
not dual control. (See also Chief Justice of AP. v. L. V.A Dixitulu

State of WB. v. Nriendra Nath Bagchi)."
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On going through the judgnents of this Court right from Shyam Lai v. State
of U P., [1955] 1 SCR 26 down to Hi gh Court of Judicature for Rajasthan v.
Ranesh Chand Paliwal & Anr, [1998] 3 SCC 72, one cannot but reach one
concl usi on regarding the power of the H gh Court in the matter of ordering
conpul sory retirenent. That conclusion is that the H gh Courts are vested
with the disciplinary control as well as administrative control over the
Menbers of the Judicial Service exclusively, but that does not nean that
they can al so pass orders of disnissal, renoval, reduction in rank or
termi nation fromservice while exercising adm nistrative and di sciplinary
control over the Menbers of Judicial Service. Undoubtedly, the H gh Courts
alone are entitled to initiate, to hold enquiry and to take a decision in
respect of dismissal, renpval, reduction in rank or term nation from
service, but the formal order to give effect to such a decision has to be
passed only by the State Governor on the recommendati on of the H gh Court.
It is well settled again by a catena of decisions of this Court that the
recomendati on of the High Court is binding on the State

CGover nent / Governor [vide para 18 in Inder Prakash Anand’ s case (supra)].

We are clearly of the view that while the H gh Court retains the power of

di sciplinary control over the subordinate judiciary, including the power to
initiate disciplinary proceed ngs, suspend them pendi ng enquiries and

i mpose puni shnent on them but when it comes to the question of dismssal
renoval , reduction i'n rank or termnation of the services of the judicia

of ficer, on any count whatsoever, the H gh Court becomes only the
recomendi ng aut hority and cannot itself pass such an order [vide |nder
Prakash Anand' s case and Rajiah’s case (supra)].

In the instant case, the decision of the Orissa H gh Court dated 4.2.87 (on
the Adm nistrative Side) was required to be forwarded to the Governor for
passi ng an order of cornpulsorily retirenent. That was not done. It was
wong for the High Court to have passed the order of conpul sory retirenent
itself. The judicial side of the Hi gh Court rightly decided the Wit
Petition in favour of the judicial officers and held the order dated 5.2.87
to be bad. In the words of the Division Bench of the High Court

"There is a stronger constitutional objection to accept the subm ssion of
Shri Nayak for regarding the Hi gh Court as the appointing authority of the
Chi ef Judicial Mgistrate on the basis of what has been provided in rule 10
of the Orissa Superior Judicial Service Rules,; 1963, inasnmuch as it has
been laid down in Article 234 of the Constitution-that appointnents of
persons other than District Judges to the judicial service of ‘a State shal
be made by the Governor of the State in accordance with the rul es nade by
himin that behalf. The aforesaid rules are one set of such rules. So, no
provision in the rules could have altered the constitutional position that
the CGovernor of the State is the appointing authority of persons other than
District Judges al so. Confernent of this power on'the H gh Court by virtue
of what is stated in rule 10 of the Oissa Superior Judicial Service Rules
woul d have cl ashed with the constitutional mandate. W woul d therefore, not
accept because of what is stated in rule 10 that the High Court is the
appointing authority of a Chief Judicial Mgistrate."

In view of all that is stated above, we would hold that the Hi/gh Court is
not the appointing authority of Chief Judicial Magistrates to clothe it
with the power of conpul sory retirement conferred by the First proviso to
rule 71 (a) of the Orissa Service Code. In this connection, nay we al so
point out that it would be really incongruous where, though the Hi gh Court
cannot retire a Munsif, or for that matter a District Judge, as fairly
conceded by Shri Nayak it would be in a position to retire a Chief Judicia
Magi strate. W do not think if the concerned provisions permt us to take
this view.

Before closing this aspect of the discussion, we nay say that we are
consci ous of the |legal position that passing of an order of conpul sory
retirement by the Governor is a formal matter as stated in Rajiah 's case
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(supra) because, according to this decision, the Governor in such cases
nerely acts on the recomendation of the High Court by signing an order in
that regard; but the procedure of the Governor fornally passing an order of
retirement has to be conplied with. So long as there is no formal order of
the CGovernor, the conpul sory retirement as directed by the Hi gh Court
cannot take effect, as opined in Rajiah’s case itself.

Havi ng conme to the aforesaid conclusion, it is not necessary to deal with
the second submi ssion of Shri Ray that there were no naterials in the
present case to order for the compul sory retirenent of the
petitioner........

The judgrment of the Division Bench of the High Court is strictly in accord
with the catena of judgnents referred to above and in particular with the
judgrment in Rajiah 's case (supra). W, therefore, see no error in the
orders under appeal

Had the matters rested here, there would have been no probl em but the
subsequent devel opnents have given a new turn and twist to the case

After the judgment of the Division Bench of the High Court, it appears, the
Full Court on the Admi nistrative Side on 7.11.91 decided to nake a
recomendati on to the Governnent for conpul sory retirement of the concerned
Judicial Oficers. That reconmendati on was forwarded to the Governnent on
26.11.91. In the neanwhile, the Hi gh Court had also put in issue the

j udgrment of the Division Bench through the Special Leave Petitions out of
whi ch the present appeals have arisen and an-interimorder dated 19.12.91
made at the notice stage was as follows: -

"I ssue notice on the S.L.P. and LA, No. 1/91 and tag on to S.L.P. (C) No.
18266/ 91. In the nmeantine, the operation of the inpugned judgnent shal
remai n stayed

It is stated by the Learned counsel for the respondent. No. 1 that he was
permitted to join. In view of our present order he will not now work in the
post he has j oi ned.

Once nonth’s tine is allowed to the respondent No. ‘1 for filing his Counter
Affidavit and two weeks thereafter to the petitioner for rejoinder."

After the recomrendati on of the Full Court was received, the Government on
2.12.91 chose not to proceed further on the plea that the matter was
pending in the Suprenme Court. They declined to act further on the
recomendati on. This, the Governnment coul d not have done.” The course open
to the Governnent was to forward the recomendation of the Hi gh Court to
the CGovernor who woul d have passed an order in accordance with the
recomendati on nade by the Hi gh Court as has beenheld in I nder Prakash
Anand’ s case (supra) because the reconmendati on of the H gh Court was

bi ndi ng on the Governnent.

By not making an order of conpul sory retirement on-the recomendati on of
the High Court, a peculiar situation was created in the sense that the
Judicial Oficers were neither in service nor were they technically out of
service. They, however, did not performany work. The question, therefore,
now arises as to what is the manner in which relief can be noulded to

bal ance equities between the parties by this Court, so that the litigation
itself is given a quietous.

The first respondent in Gvil Appeal No. 4751/92 has di ed pendi ng appeal
His legal representatives had been brought on record. The first respondent
in other two appeals have since retired.

M. Jayant Das, |earned Advocate Ceneral, appearing for the State
Government, as well as |earned counsel appearing for the Hi gh Court rightly
agreed with the suggestion made on behalf of the Judicial O ficers that on
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the basis of the recomendati on nade by the Full Court of the H gh Court on
7.11.91, the CGovernor of State be requested to pass a formal order of
conpul sory retirenent of Judicial Oficers with effect fromthe date when
the reconmmendati on was received by the Governnent, i.e. 2.12.91. The
Judicial Oficers (which would include |egal representatives in the case of
deceased 1st respondent in C. A No. 4751/92) would, thus, be entitled to
their salary, allowances and all other consequential benefits till 2.12.91.
Thi s suggestion appeals to us also as it will balance the equities between
the parties and set at naught a controversy whi ch has unnecessarily

remai ned pending for so long. The arrears as per the above terns shall be
paid to the Judicial Oficers within three nonths fromthe date of receipt
of this judgnent.

The appeal s stand di sposed of accordingly. There will be no order as to
costs.

RP
Appeal s di sposed of .




