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CASE NO. :
Appeal (civil) 862 of 2007

PETI TI ONER
Al | ahabad Bank

RESPONDENT:
State of West Bengal & O's

DATE OF JUDGVENT: 20/02/2007

BENCH
Dr. ARIJIT PASAYAT & S. H. KAPADI A

JUDGVENT:
JUDGMENT
(Arising out of SLP(C) No. 2012 of 2004)

Dr. ARIJIT PASAYAT, J.

Leave granted.

Challenge in this appeal is to the order passed by the

Di vi sion Bench of the Cal cutta High Court sunmarily
dismssing the wit petition filed by the appellant on the
ground that it was highly bel ated.

A brief reference to the background facts as projected by
appel | ant woul d be necessary.

Appel | ant -Bank entered into an agreement with

respondent Nos. 4 and 5 in the year 1990 for purchase of |and
and building situated at No.1l Fakirpara Road, Calcutta. The
consi deration was fixed at Rs.20 |lacs. Qut of the said amount
Rs. 19, 00, 000/ - was paid to the vendors-respondent Nos. 4-5:
The possession of the property was handed over to the
appel l ant-Bank with the right to denolish the existing
structures and to construct building thereon. Another
agreenment was entered into on 12.11.1990. By this agreement
respondent No.5 was appoi nted as contractor/devel oper to

construct a nulti-storied building of 29 residential flats at the

property in question. The said flats were constructed by
spendi ng nore than rupees one crore six |acs. The building

was constructed in terns of the plan sanctioned by Calcutta
Muni ci pal Corporation and possession was given to the Bank

in 1992. Al the flats were allotted and are in occupation of
the allottees. Wen the constructions were going on, the
appel | ant - Bank sent a draft copy of the sale deed to

respondent No. 4 for finalisation and for execution and
registration of the sale deed. There was no response to the
request nmade by the appell ant-Bank. The prayer for

permi ssion to sell was rejected by the Conpetent Authority

under the Urban Ceiling and Regul ation Act, 1976 (in short

the "Act’). An appeal was filed which was di sm ssed by hol di ng
that the property in question vested with the Governnent and

was in fact the excess land of the owners. It was categorically
hel d by the order dated 20.3.1996 that the Conpetent

Authority was right in treating the land in question to be taken
into account while determ ning the total excess vacant | and.
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However, liberty was granted to the appellant to nove the
State CGovernnent for seeking exenmption. According to the
appel l ant, after the said order the State CGovernment was
noved in terms of the directions given by the Appellate
Authority on 2nd Septemnber, 1996, 13th March, 1997, 20th
April, 2001 and 18th May, 2002. According to appell ant-Bank
since no action was taken on the applications, it was
conpelled to file wit petition before the H gh Court which
summarily rejected it on the ground that it was filed after
seven years.

M. K K. Venugopal, |earned senior counsel appearing for

the appellant subnmitted that the H gh Court has erroneously
concl uded that there was inaction on the part of the

appel l ants or that there was any delay. 1In fact in terns of the
earlier directions of the Hi gh Court, several representations
were nade to the Conpetent Authority. Since no action was
taken, filing of 'the wit petition becane inperative.

It is stated with reference to Section 19(2) (proviso) and
Section 20 of the Act that they are intended to take care of the
situation as involved in the present case. Unfortunately the

of ficial respondents have not exam ned the issues in the

proper perspective.

According to the | earned counsel for the State of West

Bengal, in reality there was no direction for consideration as
contended by the appellant. It is, however, submitted that the
Appel l ate Authority had granted liberty to the appell ant-Bank
to nove the concerned authorities for such renedy as is
available in | aw

Section 19 and Section 20 read as follows:

"19. Chapter not to apply to certain vacant

| ands: - (1) Subject to the provisions of sub-section
(2) nothing in this Chapter shall ‘apply to any vacant
| and hel d by -

(i) the Central Governnent or any State
Covernment or any | ocal authority or any
Cor poration established by or under a
Central or Provincial or State Act or any
CGovernment Conpany as defined in

section 617 of the Conpanies Act. 1956 (1
of 1956)

(ii) any mlitary, naval or air force institution
(iii) any bank

\ 005\ 005\ 005\ 005\ 005\ 005.

2 \ 005\ 005\ 005\ 005\ 005\ 005.

Section 20. Power to exenpt :- (1) Notwi thstanding
anyt hing contained in any of the foregoing
provi sions of this Chapter-

(a) where any person holds vacant land in
excess of the ceiling limt and the State
Covernment is satisfied, either on its own
noti on or otherw se, that, having regard

to the location of such | and, the purpose

for which such land is being or is

proposed to be used and such ot her

rel evant factors as the circunstances of

the case may require, it is necessary or
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expedient in the public interest so to do,
that Governnent nay, by order, exenpt

subj ect to such conditions, if any, as my
be specified in the order, such vacant

l and fromthe provisions of this Chapter;

(b) where any person holds vacant land in
excess of the ceiling limt and the State
Covernment, either on its own notion or
otherwi se, is satisfied that the application
of the provisions of this Chapter would

cause undue hardship to such person

that Governnent nmay by order exenpt,

subj ect to such conditions, if any, as may

be specified in the order, such vacant

land fromthe provisions of this Chapter;

Provi ded that no order under this clause shal
be made unl ess the reasons for doing so are
recorded inwiting."

It is not really necessary to-exam ne whether these

provi si ons have any application. The inpugned order shows

that the H gh Court ‘has not exam ned that aspect. W,
therefore, set aside the inpugned order and remt the matter

to H gh Court for fresh consideration on nerits. This order
however, shall not stand in the way of the official respondents
in considering the prayer nade by the appell ant-Bank

The appeal is accordingly disposed of with no orders as to
costs.




