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SETHI , J.
Leave granted. (a) What is neant by, "the bank" as

nentioned in Clause (a) of the proviso to Section 138 of the
Negoti abl e Instrunents Act, 1881? (b) Does such bank nean
the bank of the drawer of the cheque or covers within its
anbit any bank including the collecting bank of the Payee of
the cheque? (c) To which bank the cheque is to be presented
for the purposes of attractingthe penal provisions of
Section 138 of the Act?, are the questions to be deternm ned
by this Court in this appeal. Punjab and Haryana H gh Court
in the case of OnPrakash v. GQrcharan Singh [1997 (3)
Crimes 433] and CGujarat H gh Court in Arunbhai Ni-lkanthara

Nanavti v. Jayaben Prahl adbhai through —Her Power of
Attorney & Anr. [1999 (3) Crines 252] have held that a
cheque nust be presented to the bank on which it is drawn
within six nonths fromthe date of issue of the cheque.
However, Madras High Court in A B.K  Publications Ltd. &
Os. V. Tam | Nadu Newsprint & Papers Ltd. [1999 (3)
Crimes 97] has taken the view that cheque can be presented
either in the payee's bank or in the drawer bank and the
date of presentation in respective banks will be reckoned
for calculating period of six nonths fromthe date it was
drawn. I n the present case the High Court of Madhya Pradesh
has endorsed the view of Madras High Court and disagreed
with the views of Punjab and Haryana and GCujarat  High

Courts. The admtted facts of the case are that the
appel | ant i ssued Cheque No. 2477086 dated 21st July, 1997 for
Rs.10 |akhs drawn on the State Bank of Indore, |Industria
Estate Branch, Indore in favour of the respondent. The

r espondent presented the cheque for paynent on 26th
Septenber, 1997 which was returned unpaid. Again on 20th
January, 1998, the respondent presented the cheque to its

bank i.e. State Bank of India at Raipur. The cheque
reached the drawer bank on 24th January, 1998, admttedly
after six months fromthe date it becanme payable. The

cheuge was returned unpaid by the bank of the respondent on
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3.2.1998. A notice as required under proviso (b) of Section
138 of the Negotiable Instrunents Act was issued on
10. 2. 1998 which was received by the appellant on 16. 2. 1998.
A crimnal conplaint under Section 138 of the Negotiable
Instruments Act was filed in the Court of Judi ci a
Magi strate, First dass, Raipur against the appellant in
which notice was issued for appearing in the court on 23rd
Sept enber, 1998. The appellant filed Crininal Revision
No. 190 of 1998 in the Court of Sessions Judge, Raipur
contending that as the cheque was presented for paynent
beyond the period of six nobnths as prescribed under Proviso
(a) to Section 138 of the Negotiable Instrunents Act, 1881
(hereinafter referred to as "the Act"), no offence was made
out, to be taken cogni zance of. The revision was all owed by
the Sessions Court on 3rd July, 1999. The respondent filed
a further revision in the Hgh Court which was all owed vide
the order inpugned holding, as noticed earlier, that the
cheque ~can be presented within the six nonths before the
drawer’s /(payee's) bank or it can be presented before the
drawer as well as the payee’ s bank. Before adverting to the
various provisions of |lawas applicable in the case, it has
to be Kkept in mndthat the law relating to Negotiable
Instrunments is the l'aw of 'the comercial world which was
enacted to facilitate the activities in trade and conmerce
maki ng provision /of giving sanctity to the instruments of
credit which could be deened to be convertible into noney

and easily passable fromone person to another. In the
absence of such' instrunments, the trade and commerce
activities were likely to be adversely affected as it was

not practicable for the trading comunity to carry on wth
it the bulk of the currency in force. The introduction of
negotiable instrunents owes its origin to the bartering
system prevalent in the primtive society.” The negotiable

instruments are, in fact, the instruments of credit ' being
convertible on account of the legality of being negotiated
and thus easily passable fromone hand to another. The

source of Indian law relating  to such instruments is
admttedly the English Commron Law. The nain object of the

Act is to legalise the system by which i nstruments
contenplated by it could pass from hand to hand by
negotiation |I|ike any other goods. The purpose of the Act

was to present an orderly and authoritative statenent of the
leading rules of lawrelating to the negotiabl e instrunents.
The Act intends to legalise the systemunder which clains
upon nercantile instrunents could be equated with ordinary
goods passing fromhand to hand. To achieve the objective
of the Act, the Legislature in its wi sdomthought it proper
to make provision in the Act for conferring such privil eges
to the nercantile instrunments contenplated under it/ and
provide special procedure in case the obligation under the
i nstrument was not discharged. It has, always to be kept in
m nd that Section 138 of The Act creates an offence and the
law relating to the penal provisions has to be interpreted
strictly so that non-one can ingeniously or insidiously  or

guilefully or strategically be prosecuted. It has further
to be noticed that to make an of fence under Section 138 of
the Act, it is mandatory that the cheque is presented to

"the bank"™ wthin a period of six months fromthe date on
which it is drawn or within the period of its wvalidity,

whi chever is earlier. 1t is the cheque drawn which has to
be presented to "the bank" within the period specified
t herein. When a post-dated cheque is witten or drawn, it
is only a bill of exchange. The post-dated cheque becone a

cheque wunder the Act on the date which is witten on the
said cheque and the six nonths period has to be reckoned,
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for the purposes of Section 138 of the Act, fromthe said
date. Section 138 provides that where any cheque drawn by a
person on an account maintained by himwi th a ’'banker’ for
paynment of any amount of noney to another person from out of
that account for the discharge, in whole or in part, of any
debt or other liability, is returned by "the bank" unpaid,
ei t her because of the anmount of nmoney standing to the credit
of that account is insufficient to honour the cheque or that
it exceeds the amount arranged to be paid fromthat account
by an agreenent nade with that bank, such person shall be
deened to have committed an offence punishable with
i mprisonnment as prescribed therein subject to the conditions
nentioned in clauses (a), (b) and (c) of the proviso.
Section 3 of the Act defines the "banker" to include any
person acting as a banker and any post office saving bank

Section 72 of the Act provides that a cheque nust, in order
to charge the drawer, be presented at the bank upon which it
is drawn . before the relations between the drawer and his
banker has been altered to the prejudice of the drawer. The
use of the wrds "a bank" and "the bank" in the Section is
i ndi cator-_of the intention of the Legislature. The forner
is indirect article and the latter is pre-fixed by direct
article. If the Legislature intended to have the sane
meanings for "a bank" and "the bank", there was no cause or
occasion for nentioning it distinctly and differently by
using two different articles. It is worth noticing that the
word "banker" in Section 3 of the Act is pre-fixed by the
indefinite article "a" and the word "bank" where the cheque
is intended to be presented under Section 138 is pre-fixed
by the definite article "the". ~The sane Section permts a
person to issue a cheuge on-an account maintained by him
with "a bank" and nakes himliable for crimnal prosecution
if it is returned by "the bank" unpaid. The paynent of the
cheque is contenplated by "the bank" neani ng thereby ' where
the person issuing the cheque has an account. "The" is the
word used before nouns, with a specifying of particularising
effect opposed to the indefinite or generalising force of
"a or "an". It determ nes what particular thingis neant;
that is, what particular thing we are to assune to be neant.
"The" is always nmentioned to denote particular thing or a
per son. "The" would, therefore, refer inplicitly to a
speci fied bank and not any bank. "The bank" referred to in
clause (a) to the proviso to Section 138 of the Act would
nean the drawee-bank on which the cheque is drawn and not

all banks where the cheque is presented  for  collection
i ncluding the bank of the payee, in whose favour the cheque
is issued. It, however, does not nean that the cheque is

always to be presented to the drawer’s bank on which the
cheque is issued. The payee of the cheque has the option to
present the cheque in any bank including the collecting bank
where he has his account but to attract the ' crimina
liability of the drawer of the cheque such collecting bank
is obliged to present the cheque in the drawee or payee bank
on which the cheque is drawn within the period of six nonths
from the date on which it is shown to have been issued. In
ot her words a cheque issued by (A) in favour of (B) drawn in
a bank nanmed (C) where the drawer has an account can be
presented by the payee to the bank upon which it is drawn
i.e. (C bank within a period of six nmonths or present it
to any other bank for collection of the cheque anount
provided such other bank including the <collecting bank
presents the cheque for collection to the (C bank. The non
presentation of the cheque to the drawee-bank within the
period specified in the Section would absolve the person
issuing the cheque of his crimnal liability under Section
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138 of the Act, who shall otherwise nay be liable to pay the
cheque anmount to the payee in a civil action initiated under
the law. A conbi ned readi ng of Sections 2, 72 and 138 of
the Act would Ieave no doubt in our mind that the |[|aw
mandat es the cheque to be presented at the bank on which it
is drawn if the drawer is to be held crimnally liable.
Such presentation is necessarily to be nmade wthin six
nonths at the bank on which the cheque is drawn, whether
presented personally or through another bank, nanmely, the
col l ecting bank of the payee. W have perused the judgnments
of the Punjab & Haryana, CGujarat and Madras Hi gh Courts and
their conflicting views and are of the opinion that the
Madr as High Court has not correctly interpreted the
provisions of lawin this behalf. As, admttedly, in this
case the cheque was not presented before the drawer’s bank
within the statutory period of six nmonths, the crimna

court had no jurisdiction to issue the process against the
appel | ant . The inpugned judgnment of the High Court being
contrary /to law is thus not sustainable. The appeal is
accordingly all omed and the inpugned judgnent is set side.




