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ACT:

Punjab P.WD. (Electricity Branch) " Provincial Service
Class 111 (Subordinate Posts) Rules, 1952. Rul e9-Seniority--
Fi xati on of--Nornmally ‘in accordance to the date of
appoi nt nent’ - - Excepti on--Case of tenporary pronotion

HEADNOTE:

The appellant, who belongs to the Scheduled Castes
conmunity, joined service as a clerk on February 20, 1954 in
t he El ectricity Branch of the Punjab Publ i c Wor ks
Department. In February 1959, the Punjab State Electricity
Board was constituted and the enployees of the Electricity
Branch were transferred to the said Board. The conditions
of service of the enployees were governed by the  existing
terms and conditions. as well as the existing service rules.

In 1967, the Haryana State Electricity Board was
constituted and the appellant was allocated to the said
Board. The Electricity Board by its resolution dated March
16. 1976 adopted the circular letter dated Decenber 18,
1972 providing for reservation of 22% of Vacancies both for
initial recruitment as well as for pronotion to t he
Schedul ed Castes and Schedul ed Tribes as well as to nenbers
of the backward cl asses.

The appellant was pronmoted on Septenber 25, 1973 as
Deputy Superintendent. The respondent No. 2. was al so
pronoted by the sane order as Deputy Superi nt endent .

However, in the said order, it was nmade clear by  a note
appended thereto that the earlier pronotion of the officials
will not confer on themany right to claim seniority  over
others. On April 27, 1972, a circular was issued by the
Chi ef Secretary, Government of Haryana to al | t he

Departnents regarding the criteria for reservation for
menbers of Schedul ed Castes and Schedul ed Tri bes in the
service and fixation of their seniority. As the seniority of
the appellant was not determined from the date of his
appoi ntnent to the post of Deputy Superintendent, he made a
representation to the Boar d requesting for its
determ nation. This representati on was, however, rejected on
the ground that seniority in the pronoted rank would be
accorded only with reference to the inter se seniority in
the previous post, and on January 21, 1977, the appellant
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was finally informed that his seniority will not be conputed
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from the date of his pronotion to the post of Deputy
Superintendent. On January 12, 1977 respondents 2 and 3 who
were junior to the appellant as Deputy Superintendent were
pronoted as Superintendent superseding the claim of the
appel | ant .

Aggri eved by the aforesaid action of the first
respondent in pronoting respondents 2 and 3, the appellant
filed a wit petitionin the Hgh Court for a mandanus
directing respondent 1 to consider his case for pronotion
for the post of Superintendent on the basis of his being the
seni or-nost Deputy Superintendent. The wit petition was
contested on behalf of the respondent | who stated in its
counter-affidavit that the  petitioner could not claim
seniority above the respondents 2 and 3 in the rank of
Deputy ~ Superi ntendent on the ground that his seniority had
already been fixedin accordance with the exception below
rule 9 of the 1952 Service Rules.

A Single Judge of the H gh Court dismssed the wit
petition on the ground that the instructions governing the
matter of pronotion in favour of Schedul ed Castes candidate
had nothing to do with the determ nation of the seniority of
t hese candidates’ and that the letter pronoti ng the
petitioner had specifically nentioned that the earlier
promotion would not confer on himany right of claim to
seniority over and above those who are otherwi se senior to
himin the cadre fromwhi ch he was promoted and that in the
light of the exception to rule 9 of the 1952 Service Rules,
the petitioner being pronoted tenporarily, his 'seniority
cannot be counted fromthe date of his appointnment in the
hi gher post and that respondents 2 and 3, who could be
treated senior to himin the rank of Deputy Superintendent
as the were senior to the petitioner in the grade of
assi stants.

The Letters Patent Appeal filed by the appellant having
been dismissed summarily, the appellant appealed” to this
Court by special |eave.

Al'l owi ng t he Appeal

HELD. 1. On a plain reading of Rule 9 it appears that
the seniority of the menbers of the service serving in an
of ficiating capacity shall be det er m ned prior to
confirmation “in the order of the dates of their
appoi ntnent’ and after confirmation by their ~ respective
dates of confirmation. The exception to this Rule is that if
a menber of the is pronoted tenporarily to a post earlier
than his senior for reasons other than inefficiency of the
senior person they will take rank inter se according to

PG NO 704
their relative seniority in the class fromwhich they were
promoted and the Junior person so pronoted shall 'not be

confirmed froma date earlier than the date of confirmation
of the senior. [709F-Q

In the Instant case, the appellant has been pronoted to
the post of Deputy Superintendent which was reserved under
the block systemfor menbers of the Scheduled Castes. The
appointnent to the said reserved post on promtion is a
regular one. The appointment |letter does not that the
pronoti on of the appellant to the post of Deput y
Superi ntendent was purely tenporary. This being the position
the exception to Rule 9(11) cannot be applied to determ ne
the seniority of the appellant in the post of Deputy
Superintendent, and his seniority cannot be based in
accordance with the inter se seniority of respondent Nos. 2




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 7

and 3 wee pronoted to he post of Deputy Superintendent.
[ 710A- D]

2. The appellant is thus senior to respondent Nos. 2 and
3 in the rank of Deputy Superintendent the was prompted to
the said post earlier themthe respondents Nos. 2 and 3 and
as such his claim for promtion to the post of
Superi ntendent on the dates when the respondent Nos. 2 and 3
were pronoted to such post is legal and valid. [710E]

3/ Respondent No. 1 is directed to treat the appellant
promoted to the post of Superintendent from the date
respondent Nos. 2 and 3 were pronpted to the said post and
to pay him the enolunents attached to the said post of
Super i nt endent m nus the enolunments paid us Deput y
Superintendent from that date till May 29, 1981 date of
actual appointnment is Superintendent. [711A- B]

JUDGVENT:

Cl VI L _APPELLATE JURI SDI CTI ON:  APPeal NO 4454 of 1985.

From the Judgnent and Order dated 15.2.1984 of the
Punjab and Haryana High Court in L.P.A No. 224 of 1984.

V.M Tarkunde, M'ss Meenakshi Arora, R N Karanjawal a
and Ms. Mani k Karan jawala for the Appellant.

K.K Jain, A D.  Sanger, Ajay K Jain, Pranod Dayal, B.R
Appeal , P. G Gokhal e,” Janendra Lal and M ss Yashm n Tarapore
for the Respondents.

PG NO 705

The Judgrment of the Court was delivered by

RAY, J. The only question that arises for decision in
this appeal 1is whether an enployee pronoted to a post
reserved for Scheduled Castes and Scheduled Tribes is
entitled to have his seniority determned fromthe date of
his appointment to the post or his seniority inter se wll
be reckoned as it was in the class or grade from which he
was pronoted to a post in a higher rank

The appellant, who is a Schedul ed Caste joined service
as a Cerk inthe Electricity Branch of the Punjab Public
Wrks Departnent on February 20, 1954. The terns and
condi tions of his service were governed by the Punjab P. WD.
(Electricity Br anch) Pr ovi nci al Service d ass-111
(Subordi nate posts) Rules, 1952. In February, in and Punjab
State Electricity Board was constituted under Section 3 of
the Electricity (Supply) Act, 1948 and the enpl oyees of the
Electricity Branch were transferred to ~the Board: The
conditions of service of the enployees were governed by
their existing ternms and conditions as well as existing
service Rules. In 1967 the Haryana State El ectricity Board
was constituted and the appellant was allocated to the
Haryana State Electricity Board with existing terns and
condi tions of service. The Board being a ‘statutory
corporation was requested by letter dated Decenber 13, 1972
by the Governnent to provide for reservation of 22% of
vacancies--initial recruitnment and promotion posts for being
filled up by menbers of the Schedul ed Castes and Schedul ed
Tribes as well as by nenbers of backward classes. The
Haryana State Electricity Board adopted the above circular
by its Resolution dated March 1976 providing for reservation
of posts both for initial requirement as well as for
promoti on. The appellant was pronoted on Septenber 1973 as
Deputy Superintendent the respondent No.2, Rajinder Singh
Marya was also pronoted by the sane order as Deputy
Superintendent. In the said order of appointnent t he
foll owi ng note was appended:

The earlier pronotion of the above officials as Deputy
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Superintendent will not confer upon themany right to claim
seniority over those who nay ot herwi se be senior to them due
to any reason what soever.

On April 27, 1972 a circular was issued by the Chief
Secretary CGovernnent of Haryana to all its departments
regarding reservation for menbers of Scheduled Castes and
Scheduled Tribes in service and fixation of seniority
Paragraphs 2 and 4 of the said circular which are relevant
are quot ed herei nbel ow.

PG NO 706

"2. It has to be pointed out that this was irregular and
inter se seniority of all the -candidates taken together
(i.e. whether appointed against reserved vacancies or
agai nst open ones) nust be fixed according to the conbined
nerit list and not ~otherw se. Vacancies assigned to
Schedul ed Cast es/Backward Classes under block systemare so
assigned for the purposes of reservation only and are not
intended for fixinginter se seniority of the candidates
contrary to their order in the conbined nerit list prepared
by the " Public  Service Conmi ssi.on/ Subor di nat e Service
Sel ecti on Board.

4. The above instructions, regarding determination of
inter se seniority will however? apply only in those cases
where the departnental service rules do not provide for
seniority being determined fromthe date of joining or from
the date of confirmation or by a nethod otherw se than the
nerit determined by the Public Service Conmission/S. S. S.
Board. In other words, in all cases where the service rules
have not yet been framed, or where the service rules provide
for seniority being determ ned according tothe nerit laid
down by the Conmission/S.S.S. Board, the seniority of the
officials shall be determ ned in the manner stated above. In
ot her cases, where the service rules specifically  provide
for seniority being determned fromthe date of joining or
from the date of confirmation by the "recruiting authority
the seniority shall be determined by such di fferent
nmet hods. "

As the seniority of the appellant was not deternm ned
from the date of his appointnment to the post ~ of Deputy
Superintendent he nade a representation to the Boar d
requesting for determination of his seniority fromthe date
of his appointment to the pronoted post —and also - for
consi deri ng his case for pronption to the post of
Superintendent. This representation of the appellant was
rejected on the ground that:

"The officials belonging to the schedul ed castes/tribes
and backward classes who are pronmpted against the posts
reserved for themunder the block systemand for reasons

other than inefficiency of their seniors wll not be
assigned seniority fromthe date of their joining in the
PG NO 707

pronoted rank. They shall be assigned seniority 'in the
promoted rank with reference to their inter se seniority of
their previous posts.

Thereafter, on January 20, 1977 the appellant was
finally informed that his seniority will not be conputed
from the date of his pronotion to the post of Deputy
Superintendent. On January 12, 1977 the respondent Nos. 2
and 3 i.e. Rajinder Singh Marya and Jagdi sh Lal Lanba who
were junior to the appellant as Deputy Superintendents, were
pronmoted as Superintendents superseding the claim of the
appel | ant.

Aggri eved by this, the appellant instituted an
application wunder Article 226 of the Constitution of India
in the Hi gh Court of Punjab and Haryana praying for a wit
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of mandanus directing the respondent No. 1 to consider his
case for pronmpotion to the post of Superintendent on the
basi s of his being seniornost Deput y Super i nt endent
according to the continuous |length of service on that post
and to prombte himto the post of Superintendent with effect
from the date his juniors have been prompted and for other
consequential reliefs. An affidavit was filed on behalf of
Respondent No. 1 verified by Shri R  Prakash, Secretary,
Haryana State Electricity Board wherein in para 3 it has
been submitted that:

A the seniority of the petitioner has been
det er m ned in the post of Deputy Super i nt endent in
accordance with the exception below Rule 9 of the 1952
Rul es. "

In Para 5 it has been adnitted that the appellant was
promoted as Deputy Superintendent on 25th Septenber, 1973

and since then he is continuing on the said post. It has
further been submitted that the pronotion of the appellant
was in an officiating capacity and he still continues to

officiate as Deputy Superintendent. The appellant was
pronmoted to the post of Deputy Superintendent against a post
whi ch was reserved for the Schedul ed Castes, though he was
far junior in the cadre of Assistants. In para 7 it has been
stated that:

" The petitioner cannot claimseniority above those
two officials in the rank of Deputy Superintendent. In view
of the exception to Rule 9, if a menber of service is
promoted tenporarily to a post earlier than his senior for

PG NO 708
reasons other than the inefficiency of the “senior person
they wll take rank inter se according to their relative

seniority in the class fromwhich they were pronoted and
junior persons thus pronmoted shall not be confirned from a
date earlier than the date of confirmation of his 'senior
except on the score of inefficiency of the latter. In the
present case, the petitioner was pronoted tenporarily to the
post of Deputy Superintendent earlier to the other two
officials on the ground that the petitioner belonged to the
schedul ed castes. The other two officials wer e not
superseded on the ground of inefficiency ..."

On February 4, 1984 the | earned single Judge of the High
Court dismssed the wit petition holding inter alia that
the instructions governing the matter of pronotion infavour
of the Schedul ed Caste candi dates had nothing to do withthe
det erm nati on of the seniority of t hese candi dat es.
Moreover, in the letter pronotion the petitioner it was
specifically mentioned that the earlier pronoti on-wuld not
conf er on himany right or claimto seniority over. and
above those who were otherw se senior to himin  the cadre
fromwhich he had been pronoted. It was further held that m
the light of exceptionto Rule 9, the petitioner being
promoted tenporarily, his seniority cannot be counted from
the date of his appointnent in the higher post and the
respondent Nos. 2 and 3 would be treated senior to him in
the rank of Deputy Superintendent as they were senior to the
petitioner in the grade of Assistants. It was therefore,
found that respondent Nos. 2 and 3 were entitled to be
promot ed as Superintendents earlier to the petitioner

Against this judgnent and order Letters Patent Appea
being LPA No. 224 of 1984 was filed. The said appeal was
however. dism ssed sunmarily as being without any nerit.

The appellant, thereafter, filed the instant appea
assailing the said judgnent. Before proceeding to consider
t he question whether the appellant’s seniority was properly
determ ned under Rule 9 of the Punjab P.WD. (Electricity




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

Branch) Provincial Service Oass 111 (Sub-ordinate posts)
Rules 1952 (in short to be referred herein as the said
Rules) it 1is necessary to set out herein the relevant
provi sion of Rule 9:

"9. Seniority of the nenbers of the Servi ce--The
seniority of the menbers of the Service for the tine being
serving in each class of appointnment shown in Appendix ‘A
shal | be determ ned as foll ows:

PG NO 709

(i) Prior to confirmation (i.e. in the case of persons
serving on probation or in an officiating capacity) in the
order of the dates of their appointnent or if such date be
the sane in respect of two or nore persons, in the order of
their ages, the ol der being placed above the younger

(ii) After confirmation by their respective dates of
confirmation, provided that where two or nore nenbers are

confirmed w.e.f. the sane date they will retain the order to
confirmation.
Exception:” If ~a nmenber of the service is pronoted

temporarily to a post earlier than his senior, for reasons
other than the inefficiency of the senior person they wll
take rank inter-se according to their relative seniority in
the class from which they were pronoted and the junior
person thus promoted shall not be confirmed from a date
earlier than the date of confirmation of his senior except
on the score of inefficiency of the latter.

Provided further that if a menber is appointed to a
hi gher class later than a person who was junior to him in
the Ilower class for reasons which the appointing authority
may certify in witing to be connected wth the Public
interest the person so appointed shall be given ‘the sane
seniority in the higher class vis-a-vis suchjunior. as he
held in the | ower class.

Thus, on a plain reading of the Ruleit appears that the
seniority of the nmenbers of the Service serving in an
of ficiating capacity shall be prior to confirmation ‘in the
or der of the dates of their  appointnment’ and after
confirmation by their respective dates of confirnmation.
There is an exception to this Rule to the effect that if a
menber of the Service is pronoted tenporarily to a post
earlier than his senior for reasons other than inefficiency
of the senior person they will take rank inter-se according
to their relative seniority in the class from which they
were pronoted and the juni or person so pronoted shall not be
confirmed froma date earlier than the date of confirmation
of the senior. The provision contained in the exception to
Rule 9 is applicable only in the case of tenporary pronotion
of a menber of the service to a post earlier than his senior
for the purposes other than inefficiency of the -senior
per sons.

PG NO 710

In the instant case admittedly the appellant has been
promoted to the post of Deputy Superintendent which was
reserved under the bl ock systemfor nenbers of the Schedul ed
Castes. The appoi nt nent to the said reserved post on
promotion is a regular one and this has been admitted in
par agr aph 5 of t he counter-affidavit referred to
herei nbefore. The appointnment letter does not articulate
that the promotion of the appellant to the post of Deputy
Superi ntendent was purely tenporary. The promotion has been
nmade on a regular basis to the post of Deputy Superintendent
reserved on the basis of quota of vacancies for being filled
up by promotion of nmenbers belonging to the Schedul ed
Castes. The appointment of the appellant to the said
promoti onal post of Deputy Superintendent, in our considered
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opi nion cannot be designated to be purely a tenporary
pronmotion. This being the position the exception to Rule
9(ii) of the said rules cannot be applied to deternine the
seniority of the appellant in the post of Deput y
Super i nt endent and his seniority cannot be based in
accordance with the inter-se seniority of the respondent
Nos. 2 and 3 in the cadre of Assistants from which the
appel l ant and respondent Nos. 2 and 3 were pronpoted to the
post of Deputy Superintendent. Rule 9(i) of the said Rules
is applicable in this case and the seniority of the
appellant is to be reckoned fromthe date of his appointnent
In the post of Deputy Superintendent. The appellant is thus
senior to respondent Nos. 2 and 3 in the rank of Deputy
Superintendent as he was pronpted to the said post earlier
than the respondents Nos. 2 and 3 and as such his claimfor
promotion to the post of Superintendent on the dates when
the respondent Nos. 2 and 3 were pronoted to such post is
legal +and valid. 1t nmay be nentioned that during the
pendency ‘'of the wit petition, the appellant had been
pronoted " to the post of Superintendent on 29.5.1981 and as
such he pleaded in para 6 of the special |eave petition that
his seniority in the cadre of Deputy Superintendent shoul d
not be affected on the basis of the judgments rendered by
the Hi gh Court.

On a consideration of the facts and circunstances stated
herei nbefore, the finding of the Hgh Court that the
appel  ant was pronoted tenporarily and so exception to Rule
9(ii) applies for determnation of seniority of t he
appel l ant as Deputy  Superintendent, in our consi der ed
opi nion, cannot be sustained as we have already held that
the pronotion of the appellant in a reserved vacancy, is a
regular one and it does not smack of purely ‘tenporary
character. The seniority of the appellant is to be reckoned
fromthe date of his appointment to the said post according
to the provisions of Rule 9(i) of the said Rules. The
judgrments of the High Court in Letters Patent Appeal No. 224
of 1984 as well as in the wit petition No. 773 of 1977 are
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set aside and the appeal is allowed. The respondent No. 1 is
directed to treat the appellant pronoted to the post of
Superintendent from the date the respondent Nos. 2 and 3
were pronpted to the said post and to pay himthe enol uments
attached to the said post of Superintendent minus the
enmol uments pai d as Deputy Superintendent fromthat date til
the date of his actual appointnment as Superintendent,  i.e.
May 29, 1981. The appeal is thus allowed w th costs.

N. V. K. Appeal al | owed.




