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ACT:
Bonbay City Civil Court, Jurisdiction of-Suit to establish
status as /tenants and sub-tenants for Protection from
eviction Wether can be entertained Rents, Hotel and
Lodgi ng House Rates Control Act, 1947 (Bom LVII O 1947),
SS. 28 and 29A.

HEADNOTE:

A who was a tenant of N sub-let the premses to Band C N
filed a suit for ejectrment against' A, Band Cin the  Court
of Small Causes, Bonbay, on the ground of illegal sub-
letting. The suit was decreed. Thereafter, A, B and C
filed the present suit in the Bonbay City Civil Court for a
declaration that A was a tenant of N and was protected from
eviction by the provisions of the Bonbay Rents, =~ Hotel and
Lodgi ng House Rates Control Act, 1947, and that B and C were
awful sub-tenants of A and were as such entitled to
possessi on, use and occupation of the prem ses. The City
Cvil Court held that it had jurisdiction to entertain the
suit but dismssed it on the ground that there was no | awfu
subletting. On appeal, the Bonbay H gh Court held that the
Cty Civil Court had no jurisdiction to entertain the suit
and di sm ssed the appeal without going into the nerits :
Hel d, that the High Court was right in holding that s. 28 of
the Act barred the City Cvil Court from entertaining the
suit. Section 28 explicitly confers on courts specified
therein jurisdiction to entertain a suit between a | andlord
and a tenant in respect of a claimwhich arose out of the
Act or any of its provisions,
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and expressly prohibits any other court exer ci sing
jurisdiction with respect thereto. In the present suit the
claim being one which arose out of the Act, and the City
Cvil Court not being a court specified ins. 28, it could
not entertain the suit. Though S. 29A of the Act allows
guestions of title to be regarded in a civil court, it

applies only to titles which do not arise out of the Act or
any of its provisions; and titles which could riot be
established outside the Act but which arose under the
provisions of the Act by virtue of a claimnade thereunder
must be deternmined by a court specified in S. 28.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 84 of 1957.
Appeal fromthe judgnment and decree dated Novenber 7, 1955,
of the Bonbay Hi gh Court in Appeal No. 629 of 1955, arising
out of the judgnent and decree dated August 9, 1955, of the.
City Cvil Court, Bonbay, in Suit No. 2178 of 1954.

A V. Viswanatha Sastri and |I. N Shroff, for the appellants.
Pur shotam Tri cundas and C. P. Lal, for the respondents.

1958. March 31. The followi ng Judgnment of the Court was
del i vered by

| MAM J. - The sol e question consi dered and deci ded by the Hi gh
Court was whether the suit filed by the appellants in the
City Cvil Court could be entertained by that Court, having
regard to the provisions of s. 28 of the Bonbay Rents, Hote
and Lodging House Rates Control Act, 1947 (hereinafter
referred to as the Act). The High Court was of the opinion
that the Gty Cvil Court had no jurisdiction to entertain
the suit. 1t did not pronounce any opinion on the nmerits of
the appellants’ case. The only question which requires con-
sideration in this -appeal is whether the High Court
correctly decided that the Cty Cvil Court had no
jurisdiction to entertain the suit filed by the appellants.
The first plaintiff in the suit before the City Cvil Court,
was a tenant of the premises in question under the first
def endant. The second and third plaintiffs were persons to
whom t he sai d prem ses were subl et by
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the first plaintiff. The first defendant as |andlord of the
prem ses in suit gave notice to quit tothe first ‘plaintiff
on Decenmber 6, 1947. Thereafter, he filed suit’ No.
483/ 4400 of 1948 in the Court of “Small -~ Causes Bombay on
April 29,1948, whereby he sought to evict the first
plaintiffs To that suit the first defendant also nmade the
second and the third plaintiffs parties alleging that they
were trespassers and had no right to be on the prem ses.
The Small Cause Court held that the second and’ third
plaintiffs were not |awful subtenants and the subletting by
the first plaintiff to thembeing contrary to lawthe latter
had deprived hinself of the protection of the Act. It
accordingly passed a decree for eviction of all t he
plaintiffs of the present suit. An appeal against the
decree was unsuccessful and a revisional application to the
H gh Court of Bombay was summarily dism ssed by that™ Court.
Thereafter, the present suit No. 2178 of 1954 was filed by
the appellants in the Bonbay City Cvil Court on Septenber
20, 1954. In this suit the appellants prayed for a declara-
tion that the first plaintiff was a tenant of the defendants
and was entitled to protection under the Act and “that the
second and the third plaintiffs were awful subtenants of
the first plaintiff and were entitled to possession, use and
occupation of the prem ses as subtenants thereof. The Gty
Cvil Court held that it had jurisdiction to entertain the
suit but dismssed the suit on the ground that there bad
been no lawful subletting, by the first plaintiff of the
premises to the second and the third plaintiffs as the
provisions of s. 10 of the Bonbay Rents, Hotel Rates and
Lodgi ng House Rates (Control) Act, 1944 (Bombay Act No. VII
of 1944) (hereinafter referred to as the Bonbay Rents Act,
1944) had not been properly conmplied with. Agai nst that
decision the appellants appealed to the Bonbay Hi gh Court
whi ch was dism ssed. The Hi gh Court disagreed with the view
of the Judge of the Gty Cvil Court that he had
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jurisdiction to entertain the suit but did not record any
decision on the nerits of the appellants’ case.

The preanble of the Act states that it was expedi ent

47

370

to amend and consolidate the law relating to the control of
rents and repairs of certain premses, of rates of hotels
and | odgi ng houses and of evictions. The entire provisions
of the Act read as a whole show that the Act was passed to
achi eve that purpose. The Act defines " landlord " to nean
" any person who is for the time being, receiving, or
entitled to receive, rent in respect of any prem ses whet her
on his own account or on account, or on behalf, or for the
benefit of any other person or as a trustee, guardian, or
receiver for any other person or who would so receive the
rent or be entitled to receive the rent if the premi ses were
let to a tenant ; and includes any person not being a tenant
who fromtinme to time derives title under a Ilandlord; and
further i'ncludes in respect of his subtenant a tenant who
has subl'et~ any prem ses " and t.enant to nean any
person by whom or on whose account rent is payable for any
prem ses and includes -(a) such subtenants and ot her persons
as have derived title under a tenant before the coming into
operation of this Act, (a) any person to whom interest in
prem ses has been/transferred under the proviso to s. 15,
(b) any person renmining, after the determination of the
| ease, in possession, with or w thout the -assent of the
landl ord, of the premses |leased to such person or his
predecessor who has derived title before the conming into
operation of this Act, (c) any menber of thetenant’'s famly
residing with himat the tine of his death as may be deci ded

in default of agreenent by the Court."™ Section 12 gives
protection to a tenant fromeviction if he pays or is ready
and wlling to pay standard rent and pernitted increases.

Section 13 states the grounds upon which the landlord is
entitled to recover possession of any prem ses. Anmpbngst the
nunerous grounds one is if the tenant had since the comng
into operation of the Act sublet the whole or part of the
prem ses or assigned or transferred in any other manner his
interest therein. Section 14 states: ,,Were the .interest
of a tenant of any premises is determined for any reason,
any subtenant to whomthe prem ses or any part thereof ~have
been lawful |y
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subl et before the coming into operation of this~ Act ~shal
subject to the provisions of this Act, be deened to becone
the tenant of the landlord on the sanme terns and conditions
as he would have held fromthe tenant if the  tenancy had
continued." Section 28 of the Act deals with jurisdiction of
courts and it states: " (1) Notwithstanding anything con-
tained -in any |aw and notwi thstandi ng that by reason of the
amount of the claimor for any other reason, the suit or
proceedi ng woul d not, but for this provision, be within its
jurisdiction, (a) in Geater Bonbay, the Court of Snall
Causes, Bonbay, (aa) in any area for which, a Court of Snal
Causes is established wunder the Provincial Small Cause
Courts Act, 1887, such Court and (b) el sewhere, the Court of
the Givil Judge (Junior Division) having jurisdiction in the
area in which the prem ses are situate or, if there is no
such CGvil Judge, the court of the Civil Judge (Senior
Di vi si on) havi ng ordi nary jurisdiction, shal | have
jurisdiction to entertain and try any suit or proceeding
between a landlord and a tenant relating to the recovery of
rent or possession of any prenmises to which -any of the
provisions of this Part apply and to deci de any application




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 8

made under this Act and to deal with any claimor question
arising out of this Act or any of its provisions and subject
to the provisions of subsection (2), no other court shal
have jurisdiction to entertain any such suit, proceeding or
application or to deal with such claimor question." Section
29 deals with appeals. It provides that there will be no
further appeal from the appellate order. Section 29A
however, states that nothing contained in ss. 28 or 29 shal
be deened to bar a party to a suit, proceeding or appea
mentioned therein in which a question of title to prenises
arises and is determned, fromsuing in a conpetent court to
establish his title to such prem ses.

The plaint in the suit filed by the appellants in the City
Cvil Court clearly asserts that the first plaintiff was
entitled in lawto sublet the prem ses in question to the
second, and third oplaintiffs and that there had been a
[ awful subletting of the premises to them It
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was not necessary for the first ' plaintiff to conply with the
provisions ~of s. 10 of the Bonbay Rents Act, 1944, It
further alleged that the Appeal Court of Small Causes of
Bonbay erred in holding that the first plaintiff could
sublet the premises only if he had conplied with the

provisions of s. 10 of the aforesaid Act. According to
para. 11 of the plaint the plaintiffs asserted that they
were always ready and willing to pay the rent in respect of
the said prem ses and to observe and performthe terns and
condi tions of the' tenancy. Paragraph 12 states t he
declaration which ‘the plaintiffs prayed for in_ the suit,
which is inthe following terns: " The plaintiffs submt

that they are entitled to a declaration that 1st plaintiff
is a tenant of the said prem ses within the nmeaning of the
Bonbay Rents, Hotel and Lodgi ng House Rates Control Act of
1947, and that the 2nd and 3rd -plaintiffs are entitled to
the possession, use and occupation of the said prem ses as
the |l awful subtenants of the 1st plaintiff in respect of the
said -prem ses". Clauses (a) and (b) of para. 18 of the
plaint contain the relief sought by the plaintiffs. They
are in substance what is stated in para. 12 though
separately stated for the first plaintiff and second and
third prayer in cl. (c) of the defendants, their plaintiffs
respectively. The para an injunction against servants or
agents restraining themfrom proceeding further w.th the
execution of the decree of the Court of Small Causes in suit
No. 483/4400 of 1948.

It is nmanifest fromthe assertion in the plaint and the
nature of the relief asked for that the plaintiffs based
their case on the provisions of the Act. According to them
the Act gave the first plaintiff protection and the -second
and third plaintiffs were entitled to remain in possession

as subtenants of the first plaintiff. They accordingly
sought to avoid eviction by seeking an injunction ‘against
the execution of the decree for eviction. One of the

grounds upon which a landlord is permtted to evict a tenant
under s. 13 of the Act is that he has since the comng into
operation of the Act, sublet the prem ses or assigned or
transferred in any other manner his interest therein. The
373

Act, however, saved a subletting before its comencenent,
provided the prem ses had been lawfully sublet. "Tenant "
in the Bonbay Rents Act, 1944, neans " any person by whom or
on whose account rent is payable for any prem ses, and
includes every person | fromtime to time deriving title
under a tenant. " It was never pretended here or in the
Hi gh Court, as indeed it could not be, that outside the Act
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a subtenancy would continue to subsist and the sub-tenant
woul d becone the tenant when the principal tenancy itself
had been lawfully ternm nated. As the definition of "tenant
" in the Bonbay Rents Act, 1944, included a subtenant, that
Act required, under s. 10, certain conditions to be conplied
with for the creation of a | awful subtenancy, as a statutory
status of a tenant was being conferred on a subtenant
unknown to the ordinary law. Even a lawful termination of
the principal tenancy would not affect the subtenant. In
suit No. 483/4400 it was finally held by the Appeal Court
that the first plaintiff had not lawfully sublet the
prem ses and as his tenancy had been term nated he and his
subtenants were liable to be evicted. The plaintiffs seek
for a redeterm nation of these very questions in the suit
filed by themin the Cty Cvil Court.

The plaintiffs rely upon s. 29A of the Act in justification
of the suit filed by them-in the Cty GCvil Court.
According to them questions of title are expressly allowed
to be reagitated ina conpetent  Civil Court other than those
specified in s. 28 even if such a question arose and was
determ ned by a court exercising jurisdiction under that
section. This contention of the plaintiffs makes it
necessary to construe the provisions of ss. 28 and 29A of
the Act.

In a suit for recovery of rent where admttedly one party is
the landlord and the other the tenant, s. 28 of the Act
explicitly confers on courts specified therein jurisdiction
to entertain and try the suit and expressly ‘prohibits any
other court exercising jurisdiction with respect thereto.
Simlarly, in a suit relating to possession of prem ses
where the relationship of landlord and tenant admittedly
subsi sts between the parties, jurisdiction to entertain and
try such a suit is in the
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courts specified in s. 28 and no other. Al applications
made under the Act are also to be entertained and disposed
of by the courts specified in s. 28 and no ot her. In all

such suits or proceedings the courts specified in 's. 28
al so have the jurisdiction to decide all clainms or questions
arising out of the Act or any of its provisions. The words
enployed in s. 28 make this quite clear. Do the -provisions
of s. 28 cover a case where in a suit one party alleges that
he is the landlord and denies that the other is his tenant
or vice versa and the relief asked for in the suit is inthe
nature of a claimwhich arises out of the Act or any of its
provisions ? The answer nust be in the affirnmative on a
reasonable interpretation of s. 28. Suit No. 483/4400 of
the Court of Snall Causes, Bonbay was admittedly by a
| andl ord. Eviction of the tenant and those to whom he had
subl et the prem ses was sought on the ground that the latter
were trespassers and the forner was not entitled to remain
in possession, that is to say, that none of the defendants
to that suit were protected fromeviction by any of the
provisions of the Act. The suit, in substance, was a denia

of the right of the defendants as tenants. The claimof the
def endants was that they were protected by the provisions of
the Act. In such a suit the claimof the defendants was one
whi ch arose out of the Act or any of its provisions and only
the courts ,specified in s. 28 and no other could deal wth
it and decide the issue.

The present suit filed in the Gty Cvil Court raised in
substance a claimto the effect that the plaintiffs were the
tenants of the premises within the nmeaning of the Act. Such
a claim was one which arose out of the Act or any of its
provisions. The suit related to possession of the prenises
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and the right of the landlord to evict any of the plaintiffs
was denied on the ground that the first plaintiff was a
tenant within the neaning of the Act and the prem ses had
been lawfully sublet by him to the second and third
plaintiffs. The City Civil Court was thus called wupon to
decide whether the first plaintiff was a tenant of the
prem ses within the nmeaning of the Act and whether he had
375

lawfully sublet the same to the second and third plaintiffs.
The City Cvil Court, therefore, had to deternine whether
the plaintiffs had established their claim to be in
possessi on of the premises in accordance with the provisions
of the Act. As the tenancy of the first plaintiff had been
terminated by the landlord, this plaintiff could resist
eviction only if he established his right to continue in
possession under the provisions of the Act. On t he
term nation of the tenancy of the first plaintiff, outside
the provisions of the Act, the subtenancy would come to an
end and the | andl ord would be entitled to possession. Thi s
could be denied to himonly if the second and third
plaintiffs could establish that +the premses had been
lawful ly sublet to themand under s. 14 of the Act they nust
be deenmed to be tenants of the premises. in other words, the
City Cvil Court could not decree the suit of the plaintiffs
unless their claimto remain in possession was established
under the Act or any of its provisions. |Independent of the
Act the plaint in this suit disclosed no cause of action
Section 28 obviously contemplates the filing of any suit
relating to possession. of any premises to which any of the
provisions of Part 11 of the Act apply between a [|andlord
and a tenant and it authorizes the court to deal wth any
claim or question arising out of the Act or any of its
provisions in such a suit. The suit of the plaintiffs filed
in the Cty GCvil Court certainly is one relating to
possessi on of prem ses to which the provisions of Part 11 of
the Act apply and in that suit clainms and questions ' arising
out of the Act or any of its provisions had to be dealt
with. It was, however, suggested that the suit in'the City
Cvil Court was not one between a landlord and a /tenant
because the defendants of this suit did not adnit that the
plaintiffs were the tenants of the prem ses in- question
Secti on 28 applies to a suit where adm ttedly the
relationship of landlord and tenant within the neaning of
the Act subsists between the parties. The plaint~ in the
suit inthe City Gvil Court adnmits that the defendants were
landl ords of the premses at various stages and t he
plaintiffs were their tenants. The suit, therefore, was
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essentially a suit between a landlord and a tenant. The
suit did not cease to be a suit between a landlord and a
tenant nerely because the defendants denied the claimof the
plaintiffs. Whet her the plaintiffs were the tenants | would
be a claimor question arising out of the Act or any of its
provisions which had to be dealt with by the court trying
the suit. On a proper interpretation of the provisions  of
s. 28 the suit contenplated in that sectionis not only a
suit between a landlord and a tenant in which t hat
relationship is admitted but also a suit in which it is
clained that the relationship of a landlord and a tenant
within the neaning of the Act subsists between the parties.
The courts which have jurisdiction to entertain and try such
a suit are the courts specified in s. 28 and no ot her

No doubt s. 29A expressly provides that nothing contained in
s. 28 or s. 29 shall be deenmed to bar a party to a suit,
proceedi ng or appeal, mentioned therein, in which a question
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of title to prem ses arises and is determned, fromsuing in
a conpetent court to establish his title to such prem ses.
Even if it be assuned that a claimto a right to tenancy of
premises is a question of title to the premises, is that a
title which s. 29A permits a party to establish in a com
petent court other than that specified ins. 28 ? If it is
possible to avoid a conflict between the provisions of s. 28
and s. 29A on a proper construction thereof, then it is the
duty of a court to so construe themthat they are in harnony
with each other. It is possible to conceive of cases where
in a suit under s. 28 a question of title to prem ses which
does not arise out of the Act or any of its provisions my
be determ ned incidentally. Any party to the suit aggrieved
by such a determ nation would be free to sue in a conpetent
court to establish histitle to such premi ses by virtue of
the provisions of s. 29A- On the other band, in a suit
where a question of title entirely arises out of the Act or
any of its provisions, the jurisdiction to try such a suit
was exclusively vested in the courts specified ins. 28 and

no ot her. That” is to say, atitle which could not be
est abl i shed out'si de the Act but
377

whi ch arose under the provisions of the Act by virtue of a
claim nmade thereunder nust be determned by a court
specified in s. /28 and atitle de hors ‘the Act nmay be
determined in any other court of conpetent jurisdiction
The Act purported to anend and consolidate the law relating
to the control of  rents of certain prenises and of
evictions. It defined " landlord ""and " tenant " to have a
meaning w der in scope and concept than those words have
under the ordinary law. . Any one, who was a landlord or a
tenant, as defined in the Act, would have to conformto the
provisions of the Act and all clains to such a status. would
have to be determ ned under the provisions of the | Act as
they would be clainms arising out of it. The Act specially
provided that the courts specifiedin s. 28 shall have the
jurisdiction to deal with any claimor question arising out
of the Act or any of its provisions and expressly  excluded
any other court fromhaving such. jurisdiction. It is
difficult to accept the suggestion that the |egislature
i ntended, after setting up special courts under s. 28 to
deal with such matters, that the same should be reagitated
and redetermned in another suit by a court not specified in
s. 28. By enacting s. 29A the legislature clearly intended
that no finality should be attached to the decision of a
court trying a suit under s. 28 on a question of title de
hors the Act. The provisions of the Act, on the other hand,
clearly indicate that all clains or questions arising out of
the Act or any of its provisions, even though they may be in
the nature of atitle to the prenises, were to be determ ned
by the courts specified in s. 28 and no ot her

Some reference was nmade to s. 49 of the Presidency | Smal
Cause Courts Act, 1882 which provides that recovery of
possession of any i mmovable property under Ch. VII of the
Act shall be no bar to the institution of a suit in the High
Court for trying the title thereto. The provisions of this
section render no assistance in the matter of interpretation
of ss. 28 or 29A.; Chapter VIl of the Presidency Small Cause
Courts Act deals with the recovery of possession of

48
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i movabl e property froma person including a tenant. The
provisions of s. 41 onwards prescribe a sunmary node for
recovery of possession which could even be stayed by the
Smal|l Cause Court if the provisions O s. 47 were conplied
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wi t h. I ndeed, wunder s. 41 no clains or rights are
det er m ned. In such a situation it is clearly
under st andabl e that nothing contained in Ch. VI| could be a
bar to the institution of a suit in the Hgh Court for
trying the title to the i Mmovable property. 1In a suit under
S. 28 the court has to determine all questions relating to
recovery of rent or relating to possession and all clains or
guestions arising out of the Act or any of its provisions.
Section 29 provides for an appeal against the decision of
the court. Under Ch. VIl of the Presidency Small Cause
Courts Act there is no provision for an appeal against an
order directing recovery of possession

In our opinion, the H gh Court correctly decided that the
suit filed by the plaintiffs, who are the appellants in this
appeal , could not be determned by the City Cvil Court.

On behalf of the appellants a request was made that if the
appeal should fail, they may be given sone tine to vacate
the premses. The High Court in dismssing the appeal had
directed /" Decree not to be executed for a fortnight In
granting ' special | eave this Court had granted an ex-parte
stay, staying the execution of the decree in suit No.
483/ 4400 of 1948 of the Court of Snall Causes, Bombay unti
the 16th day of January, 1956 and had directed that the stay
application be posted for hearing on that date. On  that
(lay the application for stay was allowed on two conditions
being fulfilled and on the non-conpliance of which the stay
order would stand vacated. On February 19, - 1957, anot her
order was passed by this Court when its attention was drawn
to the non-conpliance of the conditions stated in the order
of January 16, 1956, on the part of the appellants. The
stay order was not vacated as the appellants were ordered to
do certain things and because of the undertaking given by
them that they would deliver forthwith possession' of the
premi ses to the respondents in
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the event of the appeal being dism'ssed or deci ded  agai nst
them -Having regard to the undertaking given, as also the
fact that execution of the decree.in suit No. 483/4400 of
the Court of Small Causes, Bonbay has been delayed 1ong
enough., we are unable to accede to the request made by the
appel | ant s.

The appeal is accordingly dismssed with costs.

Appeal

di sm ssed




