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I ndi an i ncone-tax Act, 1922 (11 of 1922) S. 16(2)-Real owner
and registered owner of shares different-Tax 'liability on

di vi dend on whom

HEADNOTE

B and his sons constituted a Hi-ndu undivided famly which
Omed certain shares in public limted comanies. The famly
started business in noney lending in the nane of a firm and
in the books of account of the firmthe shared which / stood
registered in the nane of B with the conpanies were credited
as the capital of the business. Two sons separated fromthe
famly, each receiving sumin lieu of his share, ~and they
formed a partnership with the rest of the nembers of the
famly for carrying business in the nane of the sane firm
Under the partnership the two separated sons were entitled
to their sham and the renmi ning shares were- to belong to B
as Karta of the family. Dividends received in respect of
the shares were credited to the profit and | oss account of
the firm |In assessnent proceedings, it was clained that.
the shares which stood registered in the nanme of B belonged

not to the H ndu undivided family but to the firm The
claim was rejected. In appeal to this Court it was
contended that where one taxable entity is the registered
hol der of shares in a conpany and the real owner, of the
shares is another taxable entity, the registered sharehol der
alone’ is liable to be assessed to tax in respect of the
di vidend fromthese shares and therefore B alone was |iable
to be taxed in respect of the dividend incone from the
shares, and not the Hi ndu undivided famly.

HELD: The contention nust fail

Tax being charged by a. 3 of the incone-tax Act upon
di vidend cone and not being excluded under s. 4(3), such
i ncome would be, chargeable to incone-tax under the Act in
the hands of the person to whomit accrues or by whomit is
received. A conpany for its purposes does not recogni ze any
trust or equitable ownership in shares; it nmerely recognizes
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the registered shareholder as the owner and pays the
dividend to that shareholder. But the shares may, because
of a trust or other fiduciary relationship, belong to a
person other than the registered share holder and the
di vidend distributed by the conpany woul d for the se of tax
be deened to accrue or arise to the real owner of the
shares. [576 A-C]

Section (2) of a. 16 does not operate as an exenption from
the vale of either a. 3 or 94(1) of the Act nor does it
provide that liability to tat arises only when the person by
whom di vidend is received fromthe conpany is the real owner
of the shares. Sub-section (5) of S. 18 also does not |ead

to that result. 1In so far as it deals with dividend which
is "grossed up", sub-s. (5) of s. 18 forns a corollary to s.
16(2). Therefore when tax is paid on behalf of a

shar ehol der and deduction-1s de fromdividend, it is given
to the sharehol der for the tax paid in his final assessnent.
But the schene of "grossing up" is not ac- ceptible of the
interpretation that the incone from dividend is to be
regarded " as the inconme only of the registered sharehol der
and not of the real owner of the share. [578 G 579 B

Sup. Cl/66-5

574

Income-far O ficer, North Satara v. Arvind N. Mfatlal &
Os., 45 1.T.R 271 and Commi ssioner of /I ncome-tax, Bonbay
Cty Il v. Shakuntala and Ors., 43 |I.T.R 352, referred to.
Howr ah Tradi ng Conmpany Ltd,. v. Commissioner of |Incone-tax,
Central, Calcutta, 36 I.T.R 215, explained.

JUDGVENT:

ClVIL APPELLATE JURJSIDCTION : Civil Appeal No. 234 of 1965.
Appeal by special |eave fromthe judgnment and order ' dated
July. 19,1963 of the Mysore High Court'inl. T. R C. No. 6
of 1963.

K. Srinivavan and R Gopal akrishnan, for the appellant.

C. K. Daphtary, Attorney-Ceneral, R Ganapathy lyer, R H
Dhebar and R N. Sachthey, for the respondent.

The Judgnent of the Court was delivered by

Shah, J. Kishanchand Bajaj and his seven sons fornmed a Hi ndu
undi vided fam |y whi ch owned shares exceeding Rs. 91,000 in
value, in public limted conpanies. The fanily conmenced
busi ness in noney-lending and gs conm ssion agents  on My
16, 1956 in the nanme of Messrs. Mangoonal - Ki shanchand and
in the books of account of the firmthe shares which stood
registered in the nanme of Kishanchand with the companies
were credited as capital of the business. On | August. 22,
1956 Shyam Sundar and Grdharlal, two of the sons of
Ki shanchand separated fromthe famly, each receiving rupees
two lakhs in lieu of his share. On August 23, 1956 a
partnership was forned between Ki shanchand representing the
H ndu wundivided famly of hinmself and his five sons and
Shyam Sundar and G rdharial, for carrying on the business of
Messrs. Mangoonal Ki shanchand. Under the deed of partner-
ship, Shyam Sundar and G rdharlal were each entitled to a
seventh share and the remaining five-sevenths share was to
belong to Kishanchand as karta of the H ndu undivided
famly. Di vi dends received in respect of the shares were
credited to the profit & | oss account of the firm

In proceedings for assessnent of the firmfor the year 1959-
60 it was clainmed that the shares which stood registered in
the nanme of Ki shanchand bel onged not to the Hindu wundivided
famly but to the firm of Messrs. Mangoomal  Ki shanchand.
The Incone-tax Officer rejected that contention. He held
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that the Hi ndu undivided famly was "the real and |ega
owner of the shares", and that the shares were at no tine
the property of the firm The order of the Incone-tax
Ofice was confirmed in appeal by the Appellate Assistant
Conmi ssi oner . In ,,second appeal to t he I ncome-t ax
Appel late Tribunal it was contended on behal f of the Hi ndu
undivided famly QCat the dividend fromthe shares
575
could be assessed only in the hands of the person who held
ownership "legal as well as equitable" in the shares, and as
the famly had ceased to be the "equitable owner" of the
shares, the Hi ndu undivided famly could not be assessed
under the Incone-tax Act, 1922 on the dividend. The
Tri bunal rejected the  contention. The Tri bunal t hen
referred under s. 66 (1) of the Indian Income-tax Act, 1922,
the following question to the High Court of Msore for
opi ni on
"Whet her  on the facts and circunstances of the
case, the dividend income from shares standing
in~the nane of Ki shanchand Luni dasi ngh Baj aj
and acquired wth the funds of the Hi ndu
undi vi ded fam |y of which the said person was
the karta was assessable in the hands of the
assessee famly ?"
The Hi gh Court answered the question in the affirmative, and
with special |eave the H ndu undivided famly has appeal ed
to this Court.
In this appeal it was urged that where one taxable entity is
the registered hol der of shares-in a conpany and the rea
owner of the shares is another taxable entity, the
regi stered sharehol der alone is liable to be assessed to tax
in respect of the dividend fromthose shares, and ‘therefore
Ki shanchand alone was |iable to be taxed in respect of the
di vidend i ncome fromthe phares, and not the Hi ndu undivided
famly. Rel i ance in support of this contention was placed
upon s. 16 (2) of the Indian Incone-tax Act, 1922, and
certain observations made by this Court in the judgnent in
How ah Tradi ng Conpany Ltd. v. Conm ssioner of |ncone-tax,
Central, Calcutta. (1)
In our judgnment the contention is wholly w thout substance.
Under s. 3, total income of the previous year of every
i ndividual, H ndu undivided famly, company and l-oca
authority, and of every firm and other association of
persons or the partners of the firmor the nenbers  of the

association individually 1is charged to tax. By s.4 the
total incone of any previous year of any person includes,
subject to the provisions of the Act, all incone, profits

and gains from whatever source derived, which are received
or deened to be received in the taxable territories in /such
year by or on behalf of such person, or if such person is
resident in the taxable territories during such “year the
i ncone which accrue or arise or is deenmed to accrue or arise
to him in the taxable territories during such vyear, or
accrue or arise without the taxable territory during such
year, or having accrued or arisen to himw thout the taxable
territories or brought in the taxable territories during
such year, or if such person is not residing to the taxable

(1) [1959] Sup. 2 SSC.R 448, 36 |.T.R 215.

576

territories during such year, accrue or arise or are deened
to accrue or arise to him By sub-s. (3) of g.4 any incone.
profits or gains., falling within the clauses (i) to (xxii)
tire not liable to be included in the total incone of the
person receiving them Tax being charged by s: 3 upon
di vidend income and not being excluded under s.4 such
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"incone woul d be chargeable to income-tax under the Act in,
the hands of the person to whomit accrues or by whomit is
received. A conpany for its purposes does not recogni ze any
trust or equitable ownership in shares it nerely recognises
the registered shareholder as the owner and pays the
di vidend to that sharehol der. But the shares may, because of
a trust or other fiduciary relationship, belong to a person
other than the registered shareholder, and the dividend
distributed by the conpany would for the purpose of tax be
deened to accrue or rise to the real owner of the shares.

Section 16 of the Indian Income-tax Act deals wth the
exenptions and exclusions in determning the total income.
The expression, "total incone" is defined in S. 2 (1,5): it
neans "total anmount of inconme, profits and gains referred to
in sub-section (1) of section 4, conputed in the manner laid

down in this Act". Section 16, insofar as it is relevant,
provi des
"(1) In conputing the, total income of an
assessee-

(a) any suns exenpted under the first
proviso to, subsection (1) of section 7, the
second and third provisos to section 8, sub-
sections (2), (3), (4) and (5) of section 14,
section 15, section 15B and section 15C shal
be included, and any sum exenpted under
section 15A shall also be included except for
the purpose of determining the rates at which
i ncome-tax (but not super-tax) is payable by
the assessee to whomthe exenption is given;
(b) when the assesee is a partner of a firm
then, whether the firmhas made a profit or
| oss, his share (whether a net profit or a net
loss) shall be taken'to be any s salary,
interest, commission or ~other renuneration
payable to himby the firmin respect of the
previ ous year i ncreased or decreased
respectively by his share in the balance of
the profit or loss of, the firm after the
deduction of any interest, salary, ~ comm ssion
or other renuneration payable to any partner
in respect of the previous year

Provided . .. .. ..
"(c) all inconme arising to any person by
virtue of a settlenent or di sposition
whet her
577

revocabl e or not, and whet her effected before
or after the commencenent of  the | ndi an

Income tax (Amendnent) Act, 1939 (VII of
1939), from assets remmining the property of
the settlor or disponer, shall be deened to be
income of the settlor or disponer, and al
income arising to any person by virtue of a
revocable transfer of assets shall be deened
to be income of the transferor;

Provi ded . Ce e e
(2) For the purposes of inclusion in the tota
i ncome of an assessee.any dividend shall be

deemed to be incone of the previous year in:
which it is paid, credited or distributed, or
deened to have been paid, credited or distri-
buted to him and shall be increased to such
amount. if inconme-tax (but not super-tax) at
the rate applicable to the total incone of the
conpany w t hout taking into account any rebate
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all owed or additional. income-tax charged for
the financial year in which the dividend is
paid, credited or distributed or deened to
have been paid, credited or distributed, were
deducted therefrom be equal to the amount of
the divi dend

Provi ded . Co

(3) In conputing the total incone of any
i ndi vidual for the pur pose of assessment,
there shall be included-

(a) so nuch of the incone of a wife or mnor
child of such individual as arises directly or
indirectly-

(i) from the nenbership of the wife in a
firmof which her husband is a partner
(ii) from the admi ssion of the nminor to the
benefits of partnership in a firm of which
such individual is a partner
(iii) fromassets transferred directly or in-
directly to the wife by the husband otherw se
than for adequat e consi derati on or in
connection with-an agreenent to live apart; or
(iv) fromassets transferred directly or in-
directly to the mnor child, not being a
marri ed daughter, by such individual otherw se
than for adequate consideration; and
"(b). so nmuch of the incone of -any person or
associ ati on of persons as arises from assets
578
transfered otherwi se than for adequate consi-
deration to the person or association by such
i ndi vidual for the benefit of his wife or a
m nor child or both."

Under the Inconme-tax Act, 1922, certain itens of income are

exenpt from liability to tax and do not enter into the
conputation of total incone: there are other itens of
i ncome, which though exenpt fromtax are liable to be
i ncl uded in the, total income of the assessee’ for

deternmining the rate applicable. Sub-sections (1) & (3) of
s. 16 provide that certain income which does not accrue ,or
arise to the assessee or which is not received as incone by
him is deemed to be part of his total incorme: These sub-
sections deal wth inclusion of the specified classes of
income in the conputation of total incone. The only
difference between the two clauses is +that ~sub-s: (1)
applies. to all assessees, whereas sub--; (3) applies to
i ndividuals only. But sub-s. (2) does not direct the
inclusion of any itemof inconme in the conputation of. the
total inconme of an assessee to whomit does not . accrue or
arise: it is only a processing clause applicable in respect
of dividend incone. In terns it provides that < for the
purpose of inclusion of dividend in the total income of in
assessee, dividend shall be deemed to be incone of the
previous year in which it is paid, credited or distributed,
or deened to be paid, credited or distributed, and further
that the dividend shall be increased, or as it is sonetines
call ed "grossed up" by adding thereto the incone-tax deened
to have been paid by the conmpany on behalf of the

shar ehol der. . The sub-section in the first i nst ance
designates the year in which the dividend income is to be
included in the total inconme. Therefore dividend wll be

i ncluded: in the incone of the assessee in the year in which
it is paid, credited or distributed, or be deened to be paid,
credited or distributed. Since the same incone can not
be taxed twi ce over, dividend income will be taxed in the
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hands of the real owner of the shares and in the vyear
desi gnated by s. 16(2). But by virtue of. the second
part of s. 16(2), dividend may be grossed up only if the
regi stered sharehol der is the real owner of the shares. | f

the registered holder is not the real owner of the shares
i.e. he is atrustee or benanmidar for the real owner,
di vidend incone cannot be grossed up when including it in
the total income’ of the real owner. But sub-s. (2) of S
16 does not operate as an exenption fromthe pale of either
S. 3 ’or s. 4(1) of the Act: nor does it provide that
liability to tax arises only when the person by whom
dividend is received fromthe conpany is the real owner , of
the shares. Sub-section (5) of s. 18 also does not lead to
that result. The clause provides that deduction nade by a
conpany and paid to the account of tie Central Governnent
in accordance with the provisions of S. 18 and any sum by
whi ch a dividend has been increased under sub-s. (2) of s.
16 shall

579

be treated as paynent of income-tax or super-tax on behalf
of the person from whose incone the deduction was nade, and
credit shall be given to himtherefore. |Insofar as it deals
with dividend whichis "grossed up", sub-s. (5) of s. 18
fornms a corollary to s. 16(2). Therefore when tax is paid
on behalf of a shareholder and deduction is nade from
di vidend, credit, is given to himfor the tax paid in his
final assessnent. But the schene of "grossing up" is not
susceptible of the interpretation that the  income from
dividend is to be ‘regarded as the income only of the
regi stered shareholder and not of the real = owner of the
shar es.

The authorities of this Court which have interpreted s. 16
(2) may be reviewed. In Howrah Trading Conpany’s case (1)
it was held that a person who had purchased shares in a
conpany under a bl ank transfer _and in whose nane the shares
had not been registered in the books of the conpany is not a
"sharehol der" in respect ,of such 'shares within the neaning
of s. 18(5) of the Income-tax Act, notwithstanding his
equitable right to receive dividend on such shares. Such a
person was therefore held not entitled to have the _dividend
i ncome grossed up under s. 16(2) of the Act by the addition
of the incone-tax paid by the conpany in respect of those
shares, and to claimcredit for the tax deducted at ~source
under s. 18(5) of the Act. |In that case the only dispute
whi ch arose was with regard to "grossing up". The dividend
income was included in the total income of the person who
was the real owner of the shares, though the shares were not
registered in his name. In Income-tax Officer, North Satara
v. Arvind N. Mafatlal & thers (2) it was held, follow ng
the judgnment in Howrah Tradi ng Conpany’s’ case (1), /that,
the registered shareholder alone is entitled to the  benefit
of the credit for tax paid by the conpany under s. 18(5) and
the corresponding "grossing up" under s. 16(2). In . that
case shares belonging to a firmregi stered under the |Incomne-
tax Act were held in the nanes of three partners of the
firm The I ncome-tax O ficer sought to treat the dividend
fromthe shares as inconme of the firmand to "gross up" the
di vidend by adding the inconme-tax paid. This Court held
that the only persons who were entitled to be treated as
sharehol ders to whomthe provisions of ss. 16(2) and 18(5)
were attracted were the three partners. The judgment of

this Court in Conm ssioner of Income-tax, Bonbay City Il v
Shakuntala and others (3)does not support any different
rul e. That was a case in which a Hindu undivided famly

hel d certain, shares in a conpany in the names of different
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nmenbers of the family. The Incone-tax Officer applied the
provisions of s. 23A of the Indian Incone-tax Act, 1922,
before it was anmended in 1955, and ordered that the
undi stributed portion of the distributable incone of the

(1) [1959] Supp. 2.S.C.R 448.

(2) (1962) Supp. 3 SSC.R 455: 45 |1.T.R 271

(3) [1962] 2 SCR 871 : 43 1.T.R 352.

580

conpany shall be deenmed to be distributed. |In proceedings
for ,assessnment the amount of deened i ncone appropriate to
the shares of the famly was ordered by the Income-tax
Oficer to be included in the income of the famly. It was
held that the expression "shareholder"” in S. 23A of the
Indian Inconme-tax Act nmeant the shareholder registered in
the books of the conpany. Therefore the anpbunt appropriate
to the shares had to beincluded in the incone of the
menbers of the famly i n whose nanes the shares stood in the
regi ster of the company, and as the H ndu undivided famly
was not a registered sharehol der of the conpany, the anount
deened to be distributed coul'd not be assessed as the incone
of the famly wunder S. 23A. The ~Court in Shakuntala's
case(l) was dealing with notional incone. The anounts which
were no distributed by the company, but which by virtue of
an order under s. 23A of the Act were deened to be
di stributed were sought to be assessed and the Court held in
the light of the express provisions of s. 23A that t he
undi stributed, portion of the distributable-incone of the
conpany of the previous year as computed for incone-tax
pur poses shall be deened to be distributed as dividend anong
the shareholders. The decisionof the Court was that for
the purpose of S. 23A the expression shareholder” neant
only the registered sharehol der and not an equitable owner.
The deci sion has no bearing on the true interpretation of S

16(2).
Reliance was placed by counsel for the appellant on the
fol | owi ng observations made by ~Hid4yatull ah, J., in

delivering the judgnent of this Court in Howah Trading

Conpany’s case (2)
"The words of section 18(5) must ~accordingly
be read in the light in which the word
"shar ehol der"” has been used in the -subsequent
sections, and read in that nmanner, the present
assesses, notw thstanding the equitable  right
to the dividend, was not entitled to be
regarded as a "sharehol der" for the purpose of
section 18(5) of the Act. That benefit can
only go to the person who, both.in law and in
equity, is to be regarded as the owner of  the
shares and between whom and the conpany exists
the bond of nenbership and ownership /of a
share in the share capital of the company."

It was said by counsel for the appellants that by the use of

the expression "benefit can only go to the person who, « both

inlawand in equity, is to be regarded as the owner of the

shares", it was laid down that dividend my be taxed only in

the hands of a person who is "in law as well as in equity"

the sharehol der. But thew observations are not susceptible

of any such neaning. Hidayatullah, J., in that case was

seeking to explain that dividend i ncone cannot be "grossed

up" in tho hands of the real owner of shares

(1) [1962] 2 SS.C R 871:43 |.T.R 352.

(2) [1959] Supp. 2 S.C.R 448.

581

if the shares are registered in the name of another person

He did not say that the real owner of shares cannot be taxed
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in respect of dividend received by him if the shares are
regi stered in the nane of another person

We are unable to accept the argunent of counsel for the ap-
pel l ants that because the dividend incone in respect of the
shares. cannot be "grossed up", and credit for tax paid
cannot be obtained by the appellants, the appellants are not
liable to be taxed in respect of dividend received by them
There is, no provision in the Act which, supports this plea,
and the schene of the Act lends no countenance to an
expedi ent which may | ead to gross evasion of tax.

The appeal therefore fails and is dism ssed with costs.
Appeal dism ssed.
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