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ACT:

Karnataka Land Reforms Act, 1961. (Mysore Act 10 of 1962),
Sections 132, 133 and 142 (I A)-Eviction of a "tenant" from
the Iland, whether the decision of this Court in_ Kulkarni’s
case [1966] 1 SCR 145, interpreting Section 85A of the
Bonbay Tenancy and Agricul tural Lands Act, 1948 al so governs
the interpretation of the provisions of the Karnataka Act,
1961.

Karnat aka Land Reforms Act, 1961 (Mysore Act 10 of | 1962)-
VWhet her the provisions of Act render the doctrine of |lis
pendens contained in Section 52 of the Transfer of Property
Act (Central Act 4), 1882 inapplicable.
Jurisdiction-Determnation whether the jurisdiction was
expressly or by necessary inplications excluded depends on
the provisions of the relevant enactnents-Karnataka Land
Ref orms Act, 1961 (Mysore Act 10 of 1962), Sections 132 and
133 are applicable to pending proceedings.-Interpretation
of - Karnat aka Land Reforms Act, 1961 Sections 132, and 133
r/fw Mysore Tenants (Tenporary Protection fromeviction) Act,
1961 Section 4(1) and Bombay Tenancy and Agricul tural ~Lands
Act, 1948 S. 85A

HEADNOTE:

A suit for partition and possession was filed by the
original respondent No. 2 herein against respondent  No. 4
(Defendant No. | in the Suit), defendants 2 to 7 being co-
sharers and defendants 8 to 14 being tenans in possession

The Trial Court passed a prelimnary decree on 13-12-1954 by
which each branch got 1/7th share. The said prelimnary
decree was confirmed by the H gh Court on 16-1-1963. In
accordance with the | aw prevalent in the Karnataka State, an
execution case under Section 54 r/w Order XX rule 18/ Order
XXI rule 35 CP.C being LD 117/56 was filed by the
pl aintiff-decree holder and the appellants’ predecessor-in-
interest i.e. (defendants 5 and 6 ) in the Court which had
passed the prelimnary decree for final partition and
possession of the sane had to be nade and given by the
Col l ector. In this execution case respondent No. | herein
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was i npl eaded as judgnent debtor No. 20 because, during the
pendency of the Suit in or about the year 1948, he had been
i nducted as a |l essee of a portion of the suit properties in
RS No. 61/1 and RS. No. 61/2 situated in village
Yattinahalli in Ranebennur Tal uk of Dharwar district. The
effect of inpleading respondent No. 1 as a judgnment debtor
was as if he was inpleaded as a party to the suit before
final partition. On May 29, 1961, the Executing Court
directed the Collector to partition the suit property and to
give possession of their respective allotted lands to the
various co-sharers including the appellants. Respondent No.
1 did not object to the claim Neither did he carry any
appeal against the said orders. The Collector nmade the
final allotment of the various lands to the different co-
sharers. The disputed I'and over which respondent No. 1 had
been i nducted by respondent No. 4 was allotted to the share
of the predecessors-in-interest-of the appellants sone tinme
after 29-5-1961 and before 29-5-1965.

On 29-5-1965, in pursuance of the direction of the Execution
Court and the Collector, the Tahsildar went to effect the
delivery of —possession ~but proposed to deliver only
synmbol i cal possession of the disputed |land and declined to
deliver actual possession, as he found respondent No. | to
be in actual cultivating possession of it. The Execution
Court was noved in the matter and. by its order dated 8-6-
1965, it directed the Tahsildar to del i ver actua
possessi on. On an appeal by respondent  No. -1 in C A 104
165 the said execution orders of the Tahsildar was confirmed
resulting in Execution Second Appeal by Respondent No. 1 in
E.S. A 86/65 before the H gh Court. The Hi gh Court nade

790

certain conditional orders of ad-interim stay. The
conditions were not conplied with by respondent  No. |I.
Thereupon the appellants nade an application again to the
Execution Court for directing actual delivery. The first
respondent contested the application on the ground that he
being the tenant of the | and had made an, application under
the Mysore Land Reforns Act, 1961 which had cone into force
on Cctober 2, 1965 seeking a declaration that ~be ‘'was a
tenant within the neaning of that Act and obtained a stay.
The Execution Court by its order dated 8-8-1967 rejected the
plea and again directed the Tahsildar to deliver actua
possession and this order was confirned by the First
Appel late Court in C A 34/67. Execution Second Appeal No.
78/ 67 was filed by respondent No. | in the H gh Court on 21-
9-1967. The Hi gh Court disposed of both the E. S. A  86/65
and E.S.A 78/67 by a comobn judgment and allowed the
appeals. The High Court held that respondent No. 1, in view
of the provisions of the Karnataka Act, cannot be evicted
and no actual delivery of possession can be given against
hi m unl ess the requirenments of the said Act was followed

Di smi ssing the appeal s by special |eave, the Court

Per Untwalia, J. (On behalf of R S Sarkaria J. as well)
HELD :1. Civil Court’s jurisdiction is barred under section
132 of the Karnataka Land Reforms Act, which is in pari
materia wth Section 85 of the Bonbay Tenancy and
Agricultural Lands Act, 1948. Section 133 corresponds to
Section 85A of the Act. The saving sub-section I A inserted
by Act 14 of 1965 in Section 142 extended the protection of
the eviction of the Mysore Act against eviction and provided
that an agriculturist shall not be liable to be evicted from
land in respect of which he could be deened to be a tenant
except in accordance with the provisions of the Karnataka
Act. [797 F-G 798 D

Dhondi  Tukaram WMali and Anr. v. Hart Dadu Mang and Os.,
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|.L.R 53 Bonbay, 969 referred to

Custodi an of Evacuee Property, Punjab & Os. v. Jafran
Begum [1967] 3 S.C R 736; Corporation of the City of
Bangal ore v. B. T. Kanpanna, [1977] 1 S.C.R 269, Secretary
of Store v. Mask Co., 67 I.A 222, explained.

Mussami ya |mam Haider Bux Razvi v. Rabari CGovi ndbha
Rat nabhai and Os., [1969] 1 SCR 785; explained and
di stingui shed.

2. The facts of the present case do attract the provisions
of the Mysore Tenants (Tenmporary Protection from Eviction)
Act, 1961 and subsequently the Karnataka Land Refornms Act.
The first respondent was a tenant wunder the fourth
respondent within the nmeaning of Section 2(18) of the Bonbay
Act . He had therefore, the protection of the Bonmbay Act.
Later he got the protection under Section 2(e) of the Mysore
Act and subsequently, the protection continued even under
the Karnataka Act.  The question which falls for decision in
these ~appeals is not one as to the applicability of any of
the three Acts to the land in dispute but squarely (1) it is
a questionas to whether the claimof the first respondent
that he becane a tenant under the appellants also is tenable
under the various Act. ~Thus-on the facts of the case the
decision of this Court in Kulkarni’s case applies on al
fours. [802 A-C

Bhinji Shankar Kul karni v. Dundappa Vithappa Adapudi and
Anr. [1966] 1 SCR 145; foll owed.

3. The argunent. that though the respondent No. 1 m ght
have been inducted as a tenant by respondent No. 4, but as
soon as, the land was allotted to the share of the
appel l ants he ceased to be in lawful possession of the |and
and in view of the well settled position of ‘law wth
reference to Section 52 of the Transfer of Property Act he
could not be a ’'tenant’ or ’'deemed tenant’ under the
appel l ants within the neani ng of the Bonmbay Act or Karnataka
Act is not correct. A question arose during the pendency of
the suit and the execution proceeding whether on the fina
allotment of the land to the appellants, respondent No. 1
had ceased to be a tenant and had becone a trespasser in
vi ew of

791

section 52 of the Transfer of Property Act. The -appellants
may have a good case on merits. But there does not seem to
be any escape fromthe position that the adjudicationof the
guestion aforesaid fell squarely and exclusively within the
jurisdiction of the Revenue Authorities and the Civil ~Court
had no jurisdiction to decide it. It was not a case where
there was no dispute of the fact that respondent No. 1 was a
tenant or vice versa. Nor was it a case where dispute. had
cropped up inter se between two persons both claimng to be
the landlord of the land or between two persons’ both
claimng to be the tenant of the Iand. The dispute was
whet her respondent No. 1 had beconme the tenant ‘of the
appel l ants or not. [802 D-H, 803 A

Bhi mappa Venkappa Kerisa v. Basavalingayya, |.L.R " 1958
Mysore, 197; Randas Popat Patil v. Fakira Pandu Patil —and
Os. A L. R 1959 Bonbay, 19 and Chandbeg Muradbeg and Ors.
v. Raje Madhao Devi dasrao Jahagirdar and Ors., AIR 1961 By
146, expl ained and di sti ngui shed.

Kedar Nath Lal and Anr. v. Ganesh Ramand Os. [1970] 2
S.CR 204, referred to.

Per Kail asvam J.

1. The exclusion of the jurisdiction of the Civil Court is
not to be lightly inferred. Such exclusion nust be
explicitly expressed or clearly inplied. In order to

determ ne whether the jurisdiction of the Gvil Court was
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expressly or by necessary inplication excl uded the
provisions of the relevant enactnments will, have to be
consi dered. [806 A-D

Secretary of State v. Mask Co., 67 |I.A 622, Dhulabhai v.
State of MP. [1968] 3 SCR 662; State of Wst Bengal v. The
Indian Iron and Steel Co. Ltd [1971] 1 S.C. R 275, Union of
India v. Tara Chand Gupta and Bros., [1971] S.C R 557;
reiterated

2. The Karnataka Land Reforns Act as well as the earlier
enactments were made for the purposes of i ntroduci ng
agrarian refornms, conferment of ownership on tenants,
ceiling on land holdings and for certain other mtters
referred to in the Act.. Any dispute arising under the
provisions of the Act and relating to disputes between
landl ord and tenant will be within the jurisdiction of the
Tri bunal constituted under the Act. [808 A-B]

By Section 132 of the Karnataka Land Refornms Act, 1961, the
jurisdiction of the Cvil Court to settle, decide, to dea
with any question which is under the Act required to be
deci ded by the authorities set up by the Act is taken away.
Under Section 112 B which enunerates the duties of the
Tribunal it is clearly the duty of the Tribunal to determ ne
whet her a person who clains to be a tenant is an
agriculturist, whether he cultivates personally the |ands,
whet her he holds, the l'ands froma |l andl ord, whether he is a
deened tenant under section 4, whether heis entitled to
protection fromeviction fromany |and under the Karnataka
Tenants (Tenporary Protection from Eviction) Act, 1961,
whether he is a permanent tenant and whether he is a
protected tenant. In-this connection it is necessary to
note the definition of landlord in section 2(21) which neans
a person who has |leased the land to a tenant- and i ncludes
person entitled to receive the rent froma tenant. It is
also the duty of the Tribunal to determne whether the
tenant is holding the |land on lease froma |landlord. [807 B
F-H

Asa Ram and Anr. v. Mst. RamKali & Anr., [1958] S.C. R 986
referred to

3. Sub-section 2(a) of Section 133 of the Karnataka Act is
applicable to suits only and does not indicate that the
provisions are applicable to execution proceedings or in
appeal s before Cvil Courts. The jurisdiction of the G vi
Court is taken away only in respect of the decisions of the
issues in suits that are required to be referred to the
Tri bunal under Section 133 and the Civil Court ~shall - stay
the suit. On receipt of a communication fromthe Tribunal
the CGivil Court has to proceed with the trial of = the suit

and dispose it of according tolaw. In the | absence of
express provision, when an i ssue has been
792

referred by the Cvil Court to the Tribunal —and is
recei ved, back and a decree passed in the suit, the provision
of the Civil Procedure Code regardi ng appeal s and revisions

will be applicable. 1In such circunstances the appellate
Court will have to consider the correctness or otherw se  of
the issue that has been decided by the Tribunal. Section

4(1) of the Mysore Act which is simlar to section 133(2) of
the Karnataka Act provided for stay of execution in suits,
proceedi ngs and execution of decrees or orders and other
proceedi ngs for the eviction of tenant. In applying section
133, therefore, the questions that have to be considered
are, whether the sub-section is applicable to execution
proceedings and in appeals before Cvil Courts. [808 F-H
809 A- B]

In the instant case, as the respondent took the plea that he
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is protected under the Mysore Land Reforns Act, 1961, the
guestion as to what extent the jurisdiction of the G vi
Court is barred ought to have been gone into by the High
Court. It is unfortunate that the Hi gh Court considered it
unnecessary to consider the various questions in the Second
Appeals in view of the decision of this court in Bhimgji
Shanker Kul karni v. Dundappa Vithappa Udapudi and Anr.
[1966] 1 S.C. R 145. The only other ground on which the
appeals were disnissed was that under section 142(1-A) of
the Mysore Act corresponding to section 22 of the Karnataka
Act, the 1st respondent was entitled to protection. The
protection is available only when the land is held by a
person as a tenant. [810 B-D]

Bhi mai i  Shankar Kul karni ' v. Dundappa Vithappa Udapudi and
Anr. [1966] 1 S.C. R 145; Dhondi Tukkaram v. Hari Dadu
I.L.R (1953) Bom 969; explained.

4. If in law the-sharer in possession could not enter into
any transaction obviously affecting the rights of the
parties the defendant cannot claimany right and therefore,
will not bea tenant. The question to be considered in such
circunstances is whether an issue that the defendant is a
tenant arises at all. [811 GH, 812 A

5. The Givil Court has inherent power to decide the
question of its own jurisdiction although as a result of an
inquiry it may turn out that it has no jurisdiction. Even
though the defendant may plead that he is a tenant, the
Court nust be satisfied that an i ssue whether the defendant
is a tenant or not arises before it could be referred for
det erm nati on by the Tribunal ~and the question of
jurisdiction wll not be decided mainly on the plea of the
defendants. [812 A, 813A]

Bhatia Cooperative Housing Society v. D. C. _~Patel, [1953]
S.C.R 185; foll owed.

Bhi maj i Shankar Kul karni v. Dundappa Vithappa Udapudi and
Anr., [1966] 1 S.C.R 145, Raizada Topandas and Anr. v. Ms.
Corakhram  Gokhal chand, [1964] 2 S.C.R 214; Vasudeva
Gopal kri shna Tanwaker v. The Board of Liquidators, Happy
Hone Cooperative Housing Society [1964] 3 S.C. R/ 964;
Musam ya | mam Hai der Beg Razvi v. Raberi Govindha Ratnabha
and Os. [1969] 1 S.C.R 785, Secretary of State v. Mask &
Co., 67 I,A 222, Corporation of City of Bangalore v. B. T.
Kanpanna, [1977] 1 S.C. R 269, expl ained.

6. In the instant case

(a) It was incunbent On the High Court to decide the
several questions that arise for consideration. ~The plea of
the appellants that the decisions of the Cvil  Courts
directing the 1st respondent to deliver the possession to
the appell ant have beconme Anal and was no nore available to
him to be raised under the Karnataka Land Reforns Act /al so
falls for decision. Equally, the plea that the questions
that arise in the appeals are not within the conpetence of
the Tribunal, also ought to have been gone into. Bef ore
referring the issue to the Tribunal the H gh Court ought to
have cone to a conclusion that on the facts of the case the
issue as to whether the 1st respondent is a tenant has
arisen and has to be decided by the Tribunal. [816 D E]

(b) The High Court ought to have also considered whether

any restriction on the jurisdiction of the Cvil Courts
pl aced under the Act is applicable to the
793

Hi gh Court also. The jurisdiction of the Cvil Courts is
not entirely barred as the Act only provides for reference
of certain issues for decision before the Revenue Tribuna
and after receipt of the finding of such issues to record a
judgment on such finding. The appeal to the Civil Courts
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according to the Cvil Procedure Code and the jurisdiction
of the H gh Court in hearing appeals and revisions under
certain circunstances have not been excluded. [816 F-G

[In view of the statement at the bar that during the
pendency of these appeals in this Court that the Land
Tribunal dismssed R C 37/66 filed by the respondent
seeking declaration that he is a tenant in holding and that
he is not a tenant, the court ordered (a) that actua
del i very of possessions would be delivered to the
appel l ants, if the question has already been finally decided
in favour of the appellants (b) |If not the revenue
authorities should decide as quickly as possible and if the
deci sion goes in favour of the appellants no time should be
lost in giving actual delivery of possession to themand if
per chance, the decision goes against themonly synbolica
possessi on be given.]

JUDGMVENT:

CIVIL APPELLATE JURISDICTION - Civil Appeals Nos. 2372-
2373/ 68.

Appeal s by Special Leave fromthe Judgnent and Order dated
9th February 1968 of the Mysore High Court in Execution
Second Appeal Nos., 86 of 1965 and 78 of 1967.

S. S. Javali and M Veerappa for the Appellants.

Naunit Lal and K | Yasudev for Respondent No. | in both the
appeal s.
K. Rankumar and K. ‘Jayaram for Respondent No. 4 (In C A
2372/ 68) .

The Judgrment of the Court was delivered by

UNTWALI A, J. These two appeals by special leave are from
the comon judgnment of the Karnataka H gh Court. In the
year 1945, a suit for partition and possession was filed by
the original respondent No. 2 (since deceased and his 'heirs

substituted). In the said suit all the co-sharers were
i npl eaded as defendants 1 to 7. The 4th respondent in these
appeal s was defendant No. | and the predecessors in interest

of the appellants were defendants 5 and 6. Each branch had
1/7th share. A prelimnary decree was passed by the Tria
Court on Decenber 13. 1954, which was eventually  confirmed
by the High Court in a second appeal decided on January - 16,
1963. After the passing of the prelimnary decree in the
year 1954, in accordance with the |aw prevalent in the State
of Karnataka "(then known as My-sore State), an execution
case being L.D. 117 of 1956 was filed by the plaintiff-
decree holder and the appellants in the Court ~which had
passed the prelimnary decree for final partition and
possession; the sane had to be made and given by the
Col | ector. In the execution case was inpleaded respondent
No. 1 in these appeal s as judgrment debtor No. 20 because he
had been inducted as a |essee of a portion of the suit
properties during its pendency in or about the year 1948 by
respondent no. 4. The effect of inpleading respondent no. 1
as a judgment debtor was as if he was inpleaded as a party
to the suit before the final partition. On May 29, 1961
the executing court

16-315SCl/ 78

794

directed the Collector to partition the suit property and to
gi ve possession of their respective allotted lands to the
various co-sharers including the appellants. The Collector
made the final allotnent of the various lands to the
di fferent co-sharers. The disputed |and over whi ch
respondent no. | had been inducted by respondent no. 4 was
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allotted to the share of the appellants sonetine after My
29, 1961 and before My 29, 1965. On 29-5-1965, in
pursuance of the direction of the Execution Court and the
Col l ector, the Tahsildar went to effect the delivery of
possessi on but proposed to deliver only synbolical posses-
sion of the disputed |land and declined to deliver actua
possession, as, he found respondent no. 1 to be in actua
cul tivating possession of it. The Execution Court was noved
in the matter and by its order dated June 8, 1965, it
directed the Tahsildar to deliver actual possession. The
said order was confirned in appeal on July 31, 1965 by the
First Appellate Court. Respondent no. 1 filed Execution
Second Appeal No. 86 of 1965, presunably because the order
dated 8-6-1965 of the Execution Court was one under section
47 of the Code of Civil Procedure’ In this appeal, the High
Court nmde certain conditional orders of ad-interim stay.
The conditions were not conplied with by respondent no. 1
Ther eupon, the appel l'ants nade an application again to the
Execution Court for-directing actual delivery of possession.
The first respondent contested the application filed by the
appel | ants _on the ground that he being a tenant of the |and
had nade an application under the Mysore Land Reforns Act,
1961 which had cone into force on Cctober 2, 1965,
hereinafter to be called the Karnataka Act, seeking a
declaration that he was a tenant within the nmeaning of that
Act . The Execution Court, by its order dated August 8,
1967, again directed the Tahsildar to deliver actua
possession and its' order was confirmed by the First
Appel  ate Court on August 31, 1967.- Execution Second Appea
No. 78 of 1967 was filed by respondent no. 1 in the High
Court on Septenber 21, 1967.

The High Court has allowed both the appeals by its. common
j udgrment dated February 9, 1968 and held that respondent no.
1, in view of the provisions of the Karnataka Act, cannot be
evicted and no actual delivery of possession can be given
against him unless the requirenents of the said Act are
fol | oned. In so doing 'he High Court has followed the
decision of this Court in Bhimaii Shanker Kul'karni v.
Dundappa Vuthappa Udapudi and anr(2) given in relation to
the corresponding provisions of The  Bonmbay Tenancy and
Agricul tural Lands Act, 1948, hereinafter called the Bonbay
Act. Hence these appeals.

M. S. S Javali argued for the appellants and strenuously
assailed the judgment of the H gh Court. M. Naunit Lal
appearing for the first respondent. conbated his argunent.
Al t hough respondent no. 4 was also represented before us by
an Advocate, no argunent was advanced on 'his behalf, as the
dispute in these appeals is mainly between the appellants
and the first respondent.

Before we proceed to notice and discuss the, contentions
rai sed by the appellants, we may note a few nore undi sputed
facts which were

(1) [21966] 1 S.C.R 145-A 1. R 1966 S.C. 166.

795

given to us by learned counsel for the parties. The
disputed land in this case is conmprised in RS. No. 61/1 and
R S. No. 61/2 situated in village Yattinahalli in Ranebennur

Taluk of Dharwar District, which once forned part of the
erstwhile State of Bonbay. On the reorganization of the
States in the year 1956, village Yattinahalli came to form
part of the erstwhile State of Mysore now known as the State
of Karnataka. Qur attention was, therefore, rightly drawn
to the relevant provisions of the Bonbay Act which were
applicable to the disputed | and and remai ned so applicable
even after the reorgani zation of the State until The Msore
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Tenants (Tenporary Protection from Eviction) Act. 1961,
hereinafter called the Mysore Act, and the Karnataka Act
wer e passed and enforced.
At the outset of the discussion of the points urged for the
appel l ants, we may briefly notice, the relevant provisions
of the three Acts--viz. the Bombay Act, the Mysore Act and
the Karnataka Act. Subsections (1 8), (14) and (10A) of the
definition section 2 of the Bonbay Act respectively defines
"tenant’, ’'protected tenant’ and 'permanent tenant’. Sub-
section (18) says :
" " tenant" neans a person who holds land on |ease and
i ncl udes-
(a) a person who is deened to be a tenant under section 4;
(b) a person who is a protected tenant; and
(c) a person who is a pernmanent tenant;
and the word "l andl ord" shall be construed accordingly."
Persons to be 'deemed tenants’~are nentioned in section 4.
The procedure for taking possession by or from a tenant
under the Bonmbay Act is provided in section 29. |If a person
was a tenant under the said Act indisputably he could be
evicted only on the grounds and in accordance with the
Bonbay Act. Section 70 enumerates the duties of the
Mam at dar and says :
"For the purposes of this Act the follow ng
shall' be the duties and functions to be
perforned by the Mani atdar
(a) to deci de whether  a -person is an
agriculturist;
(b) to deci de whether a person is, or was at
any time in the past, a tenant or a protected
t enant or a permanent t enant
e is
The words in clause (b) "or was at any tine in the past"
were added with retrospective effect by Maharashtra Act 49
of 1969. It seens to have been so done in view of the
decision of this Court in Miussam ya | mam Hai der Bax Razvi V.
Rabari Govi ndbhai Ratnabhai & Ors. (1) Under section 85 the
jurisdiction of the GCvil Court concerning any
(1) [1969] 1 S.C R 785.

796

matter which has to be decided or dealt with by the Revenue
Aut horities, including the question whether a person is or
was at any time in the past a tenant or not, is _barred:

Section 85A has been extracted in Kulkarni’'s case (supra).
It provides that if in any suit instituted in any G vi
Court an issue arises which has to be decided by the Revenue
Authority, then the Cvil Court shall refer such an issue
for the decision of the Revenue Authority and stay. the
hearing of the suit until then. The Cvil Court ~shall
thereafter, pronounce its decision-in accordance wth the
decision of the Revenue Authority on that issue. Deal i ng
with the provisions of the Bonbay Act and approving the
principle decided by the Bonbay H gh Court in "he case of
Dhondi  Tukaram Mali, and another v. Hari Dadu Mang, —and
ot hers(1) a decision which was given before the introduction
of Section 35A in the Bonbay Act, it was held in Kulkarni’s
case as follows at page 149
"The Mam atdar has exclusive jurisdiction to
entertain an application by a landlord for
possession of agricultural lands against a
tenant, and the Cvil Court has no jurisdic-
tion to entertain and try a suit by a landlord
agai nst a tenant for possessi on of
agricultural Jlands. The WMamlatdar has no
jurisdiction to try a suit by a | andowner for
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recovery of possession of agricultural |ands
from a trespasser or from a nortgagee on
redenption of a nortgage, and the Civil Court
has jurisdiction to entertain such a suit; but
if the defendant to the suit pleads that he,
is a tenant or a protected tenant or a
permanent tenant and an issue arises whether
be is such a tenant, the Court must refer the
issue to the Manl atdar for deternination, and
nmust stay the suit pending such determ nation
and after the Maml atdar has deci ded the issue,
the Court may dispose of the suit in the
"light of the decision of the Manl atdar."
We now advert to the relevant and corresponding provisions
of the Mysore and the Karnataka Acts. Section 2(e) of the
Mysore Act says :--
" " tenant" means an agriculturist who holds
| and on 1 ease froma landlord and includes an
agriculturist, who is or is deened to be a
tenant under ~any law for the tinme being in
force.."
Sub-section (1) of section 4 reads as follows
"Stay of certain suits or proceedings.-(1) Al
sui ts proceedi ngs in. execution of decrees or
orders and ot her proceedings for the eviction
of tenants fromthe lands held by them as
tenants or in which a claimfor such eviction
is involved pending inany civil or revenue
court - or before any Tribunal on the date of
comencement of this Act, or which nmay be
instituted on -or after the date of such
conmmencenent, shall stand stayed during the
period this Act remains in force."
(1) I.L.R 53 Bonbay, 969.
797
It would thus be seen that if respondent No. | in these
appeals was a "deened tenant" under the Bonbay Act, he had
the protection of the Mysore Act. The Karnataka  Act has
been anmended several tines, such as, by Karnataka Act 14 of
1965; Act 38 of 1966; Act 6 of 1970 and Act 1 of 1974. We
are referring to the relevant provisions of the  Karnataka
Act fromone of the two petitions of special leave, as we
were given to understand that the rel evant provisions at the
relevant tinme read as nmentioned in the said petition of
special |eave, The expressions ’'permanent tenant’  and
"protected tenant’ are defined in subsections (23) and (27)
respectively of section 2. Sub-section (34) says :-
" "tenant" neans an agriculturist. who holds
l and on | ease froma | andlord and includes : -
(i) a person who is deened to be a tenant
under section 4;
a person who was protected fromeviction from
any land by the Msore Tenants (Temporary
Protection from Eviction) Act, 1961, ;
iii) A person who is a permanent tenant; and
(iv) A person who is a protected tenant."
Persons to be 'deened tenants’ are nentioned in section 4
nore or less on the lines of section 4 of the Bonbay Act.
The grounds on which a tenant can be evicted are, nentioned
in section 22. Section Ill provides for constitution of
Tribunal and the duties of Tribunal are enunerated in
section 112, the relevant portion of which reads is follows
For the purpose of this Act, the follow ng
shall be the duties and functions to be
performed by the Tribuna
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nanely :--
(b) to decide whether a person is a tenant
or not under Section 4."
Cvil Court’s jurisdiction is barred under section 132 which
is in pari materia with section 85 of the. Bonbay Act.
Section 133 corresponding to section 85A of the Bonbay Act
may be quoted here : -
"Suits involving issues required to be decided
under this Act :-(1) If any suit instituted in
any civil court involves any issues which are
required to be settled. decided or dealt with
by any authority conpetent to settle, decide
or deal wth such issues under this Act
(hereinafter ~referred to as the " conpetent
authority"), the Cvil Court shall stay the
suit and refer such issues to such conpetent
authority for determ nation.
(2) On receipt of such reference from the

Cvil, Court the conpetent authority shal
deal with and deci de such issues
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in accordance with the provisions of this Act
and shall communicate its decision to the
civil ~ court and such court shall thereupon

di spose “of the suit in accordance wth the
procedure applicable thereto."
Section 142 of the Karnataka Act provides for repeal and

savings of certain earliar Acts. Sub-section (1A) was
inserted by Act 14 of 1965 in section 142. I't reads as
fol | ows

"Notwi t hstandi ng~ anything contained in sub-
section (1) or in any lawin force in any area
of the State of Mysore at any tinme before the
conmencenent of this Act, the first proviso to
the said sub-section or any other provision of
| aw shall not, be applicable in so far as the
said proviso or provision of laww |l enable
any person to evict fromany agricul tural |and
any agriculturist protected fromeviction from
any land in his possession by the Msore
Tenants (Tenporary Protection from

Eviction) Act, 1961, and no such agriculturist

shall be liable to be evicted fromsuch |[|and
except in accordance with the provisions  of
this Act."

It would thus be seen that if respondent no. | was a tenant

within the neaning of the Bonbay Act, then he had the
protection of the Mysore Act against his eviction and  sub-
section (1A) of section 142 of the Karnataka Act extended
the protection and provided that he shall not be liable to
be evicted fromland in respect of which he could be deened
to be a tenant except in accordance with the provisions of
the Karnat aka Act.

In the execution proceeding in question a dispute has arisen
as to whether respondent no. 1 is a tenant or not within-the
neani ng of the Bombay Act and/or the Karnataka Act. The said
respondent was inducted upon the disputed | and by respondent
no. 4 during the pendency of the partition suit. In al
probability, therefore, as was argued by M. Javali for the
appel l ants, his | ease would be affected on the doctrine of
lis pendens engrafted in section 52 of The Transfer of
Property Act, 1882. Counsel submitted that respondent no.
1. could not be a tenant or a deemed tenant under the
appel lants after the land was finally allotted in their
share by the Collector in pursuance of the prelinmnary
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decree passed by the Civil Court. He was inducted upon the
| and when by a private arrangenent or otherw se the | and was
i n possession of respondent no. 4 and during the pendency of

the partition suit. It seens, because of that reason, this
respondent was inpleaded in the execution case filed by the
appel l ants and others as judgnent, debtor no. 20. In view

of the special procedure of law prevalent in the State of
Kar nat aka (then Mysore) the effect of inpleading respondent
no. 1 as judgnent debtor no. 20 was to nmake hima party to
the suit and the execution proceeding enabling himto take
his objections to the execution under section 47 of the Code
of Cvil Procedure. Rightly or wongly he took the
obj ection that he was a tenant and, therefore, could not be
evicted by the Collector in pursuance of the final partition
decree or order by giving actual delivery of possession to
the appellants. An issue, therefore, arose for decision
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of the Cvil Court in the suit or the execution proceeding
whi ch was ‘a continuation of the partition suit as to whether
respondent ~no. 1 was a tenant within the neaning of the
rel evant Acts. The stand taken on behalf of the appellants
with reference to section 52 of The transfer of Property Act

may be good and may have force. Nonet hel ess, t he
jurisdiction of the Cvil Court to decide this contentious
i ssue was barred. The matter had to be decided by the
Revenue Authorities. If the Revenue -Authorities finally

cane to the conclusion that respondent no. 1 was a tenant
wi thin the nmeani ng of the relevant provisions of the law, it
is plain that no actual delivery of possession could be
effected in favour of the appellants in respect of the
di sputed | and. | f, however, the decision of the Revenue
Authorities finally went against respondent no. 1 in_ regard
to his claimof being a tenant, it is equally plain that
actual delivery of possession over the disputed |and can be
and has got to be effected in favour of the appellants by

di spossessi ng respondent no. | in the very execution case
which has given rise to these appeals. M. Naunit Lal’s
contention that, in that event, respondent no. | wll have

other points to urge before the Cvil Court or the High
Court has no substance. No other —point -requiring any
further consideration arises in this case.

An identical view was expressed by this Court in regard to
the bar of the jurisdiction of the GCvil Court wth
reference to an evacuee property in the case of Custodi an of
Evacuee Property Punjab & Os. v. Jaf ran Begum (1)
interpreting section 46 of the Administration of ~ Evacuee
Property Act, 1950. The High Court had taken the view that
whet her a certain person had or had not becone ' an evacuee
was determ nable only by the authorities under the Act; but
the determ nation of a conplicated question of law relating
to title to the property by such authorities was not fina
and could be reopened in the Cvil Court. This Court did
not countenance ;-he view of the Hi gh Court and held  that
section 46 is a conmplete bar to the jurisdiction of the
Cvil Court to adjudicate upon the question whether the
property in dispute or right to or interest thereinis or is
not evacuee property. M. Javali, on the basis of the
decisions of this Court in Miussam ya | mam Hai der v. Rabari
CGovi ndbhai  Rat nabhai & Ors (supra) and Corporation of the
City of Bangalore v. B. T. Kanpanna (2) subnmitted that the

guesti on whet her respondent no. | in the past was a tenant
of the appellants could not be referred to the Revenue
Authorities; nor was the jurisdiction of the Civil Court

ousted to decide the applicability of the Act concerning the
cl ai m of respondent no. 1.
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It woul d be noticed fromthe facts of Razvi’s case that the
Col l ector’s order granting lease in favour of the defendants
was made on 28-7-1956 but the Kabuliyat was executed on
August 24, 1956. It was, therefore, held by the Hi gh Court
as also by this Court that the | ease was granted only on 24-
8- 1956. One of the question for consideration was whet her
the defendants had becone statutory owners of the suit |ands
under Section 32 of the Bonbay Act on account of their

(1) [1967] 3 S.C R 736.

(2) [1977] S.C.R 269.
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claimthat they were tenants of the land on the tillers’ day
i.e. 1-4-57. The | ease which becane operative from 24-8-
1956 was for a period of one year. Since the provisions of
Section 1 to 87A of the Bonmbay Act were not applicable to
the plaintiffs estate from1-8-1956 to 11-5-1958, and the
tenancy expired on-31-5-1957, it was held that there was no
subsisting |ease on 11-5-1958 and the High Court was right
in taking the view that the defendants had failed to
establish that they had becone statutory owners of the |and
by wvirtue of the first proviso to Section 88 read wth
Section 32 and 32F as anended under the Amending Act No. 13
of 1956 (vide pages 795-796).

It may be pointed out that neither by Section 70 nor by
Section 85, as it stood at the relevant tine, a jurisdiction
was conferred on the Manl atdar nor was the jurisdiction of
the Cvil Court ousted in clear ternsas required by Mask’s
case(1l) apropos the questions whether a person was or was
not a tenant in ‘the past or ~whether he had becone a
statutory owner under the rel evant amended provisions of the
Bonbay Act. In that situation it was held by this Court
that the decision on the question of ownership of the tenant
on the tillers’ day was not outside the jurisdiction of the

Cvil Court. The decision of this issue was dependent on
t he decision of another ‘issue, nanely, whet her t he
defendants were or were not ', he tenants of the suit |ands
on the material date nanely 28-7-1956 or on 11-5-1958. In

vi ew of the provisions of law, as it then stood, it was held
at pages 796- 797
"Section 70(b) of the Act inposes a duty on
the Manl atdar to deci de whether a person is a
tenant, but the subsection does not cast a
duty upon himto deci de whether a person was
or was not a tenant in the past whether recent
or remote...............
in other words, the plea of tenancy oil the
two past dates was a subsidiary plea.and the
main plea was of statutory ownership and the
jurisdiction of the Gvil Court cannot
therefore be held to be barred in this case by
virtue of the provisions of s. 70 of the Act
read with the provisions of s. 85 of the Act."
The suit in Razvi’'s case was filed on 11-7-1958 and this
Court opined that the decision of the question whether the
defendants were the tenants on any of the relevant dates
before the date of the suit was not outside the jurisdiction
of the Civil, Court as it was a question relating to their
claimof being a tenant in the past.
It may be useful to point Qut that sections 70 and 85 of the
Bonbay Act were thereafter anended with retrospective effect
by Maharashtra Act 49 of 1969. in clause (b) of section 70
the words after the anendnent are "person is,. or was at any
time in the past, a tenant". Cause (kk) was also inserted
in section 70 by the said Act giving jurisdiction to the
Mam atdar to hold an enquiry and restore possession of |and
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under sub-section (1B) of section 32. It is also

(1) 67 Indian Appeals, 222.
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to be noticed that in section 85(1) of the Act by the said
Amending Act the words, "including a question whether a

person is or was at any time in the. past a tenant and
whet her any such tenant is or should be deened to have,
purchased fromhis landlord the |Iand held by hini were added
retrospectively, thus clearly ousting the jurisdiction of
the Cvil Court. Since the |law was retrospectively anended
the ratio or Razvi's case can no longer be applied.
Moreover the case is clearly distinguishable also. 1n these
appeal s the relevant date with reference to which the claim
of respondent no. 1 to be a tenant under the appellants had
to be decided was not adatein the past, but fell squarely
during the pendency of the suit and t he execution
pr oceedi ng.

The facts of the Bangal ore Corporation’s case are these : A
| ease for five years was granted by the Bangal ore
Corporati'on” in 1953 in respect of the land situated in the
city of Bangal ore. The Bombay Act was obviously not
applicable to this land. Imrediately after tile expiry of
the lease in the year 1958, a notice was given to Kanmpanna
to hand over possession of the land. Kanpanna filed a suit
against the corporation for the grant of a pernanent
injunction restraining the latter frominterfering with his

possessi on. The suit was dism ssed on-the ground that the
| ease had term nated by efflux of tinme. The appeal was
dism ssed on 21st  August, 1964. The Corporation then.
instituted the suit  givingrise to this ~appeal in the

Supreme Court claimng possession from Kanmpanna on the
ground that he was a trespasser. Kanpanna contended that he
was still a tenant. He clainmed protection under the  Mysore
Act . The suit was decreed. Kanpanna preferred an | appeal

The High Court renmanded the matter to the Trial Court for
assessnment of damages. After remand, by an amendnent of the
witten statement Kanpanna clainmed protection under the

Kar nat aka Act. The Mysore Act ceased to be in force in
March, 1966. The application for anendnment of the witten
statement was nmade on the 2nd February, 1973. Kanpanna

contended, relying upon section 133 of the Karnataka Act,
that the suit should be stayed by the Cvil Court and the
matter should be referred to the Tribunal for decision

Section Il 2 (B) (b) of the Karnataka Act confers power ~ on
the Tribunal to decide, inter alia, whether a person is a
tenant or not. Kanpanna clained that be was a deened tenant

under the said Act and hence a tenant. The H gh Court, in
revision, directed the Trial Court to refer the issue to the
Tri bunal . This Court allowed the appeal and  held  that

section 133 did not apply. The reasons for so holding are
these : Section 107(1) (iii) nade the Karnataka Act, except
section 8. inapplicable to the land in question. The ' |ease
was determined by efflux of tine in the year 1958. The
guesti on whet her Kanpanna wasa tenant or "deemed tenant”
did not arise because the tenancy hadcone to an end.
Section 4 (it seens section against F at page 271is a
nm stake for Section 4) of the Karnataka Act was held to be

notapplicable. It was further held in the | ast paragraph
at page 271 that the Mysore Act could not be pressed into
service by Kanpanna for protection against eviction. The
land was outside the applicability of the Mysore Act which
al so ceased to be in operation in 1966. In that view of the
matter, this Court observed
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at page 271 : "The trial Court in the present case rightly
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said that it could not be said that there was any dispute as
to tenancy."

The facts of the present case are quite different. As
di scussed above, they do attract the provisions of the
Mysore Act and consequently of the Karnataka Act. The first
respondent was a tenant under the fourth respondent wthin
the neaning of the Bonbay Act. He had, therefore, the
protection of the Bonbay Act. Later he got the protection
under the Msore Act and subsequently the protection
conti nued even under the Karnataka Act. The question which
falls for decision in these appeals is not one as to the
applicability of any of the three Acts to the land in
di spute but squarely it is a question as to whether the
claimof the first respondent that he becane a tenant under
the appellants also is tenable under the various Acts. Thus
on the facts of this case the decision of this Court in
Kul karni’s case applies on all fours.

M. Javali then submitted that the respondent no. 1 might
have been inducted as a tenant by respondent no. 4 but, as
soon as ‘' the land was allotted to the share of t he
appel | ants, he ceased to be in lawful possession of the |and
and in View of the well-settled position of Ilaw wth
reference to section 52 of the Transfer of Property Act he
could not be a tenant’ or ’'deened tenant’ under the
appel l ants; his possession was not |lawful w thin the neaning
of section 4 of the Bonbay Act or the Karnataka Act on the
allotment of the land to the appellants. The decision of
such a question with reference to the right of a person
other than the l[andlord was not outside the jurisdiction of
the Gvil Court. M. Javali sought to | end support to his
argunent from sone decisions of the Mysore and Bonbay high
Courts viz.Bhi nappa Venkappa Kerisa v. Basavalingayya; (1)
Randas Popat Patil v. Fakira Pandu Patil and others(2) and
Chandbeg Muradbeg and others v. Raje Madhaorao Devidasrao
Jahagirdar and others. (3) In.regard to the nerits of the
point with reference to section 52 of The Transfer of
Property Act, he nmde referenceto the decision /of this
court in Kedar Nath Lal & Anr. v. Ganesh Ram & OrS./(4)

In our opinion, the argument of the appellants is not well-
founded and nust be rejected. A question arose during the
pendency of the suit and the execution proceedi ng whether on
the final allotment of the land to, the appel | ant s,
respondent no. 1 had ceased to be a tenant and had becone a
trespasser in view of section 52 of The Transfer of Property
Act . The appel |l ants may have a good case on nerits. But
there does riot seemto be any escape from the position that
the adjudication of the question aforesaid fell squarely and
excl usively wi t hin the jurisdiction of t he Revenue
Authorities and the Civil Court had no jurisdiction to
decide it. It was not a case where there was no di spute of
the fact that respondent no. 1 was a tenant or vice

(1) I.L.R 1958 Mysore, 197.

(3) A l.R 1961 Bonbay, 146.

(2) Al. R 1959 Bonbay, 19.

(4) (1970) 2 S.C.R 204.
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versa. Nor was it a case where dispute had cropped up inter
se between two persons both clainmng to be the |andlord of
the land or between two persons both claiming to be the
tenant of the | and. The dispute was whether respondent no. 1
had beconme the tenet of the appellants or not.

I n Bhi mappa’s case (supra) the defendant had set up title to
the suit land in the third party. Wile admitting that he
was a tenant, the defendant asserted that the plaintiff was
not his landlord but he was a tenant under a third party.
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In such a situation it was held by the Mysore High Court
that it was not the jurisdiction of the Mam atdar to decide
as to who was the true owner of the land as between the
plaintiff and the third party. Strictly speaking the
correctness of the decision is open to doubt in view of what
as said by this Court in Kulkarni’s case (supra). But, as
at present advised, we rest content by nerely distinguishing
this case. In the case of Randas Popat Patil (supra) the
question for decision of the Bombay H gh Court with
reference to section 52 of The Transfer of Property Act camne
up for consideration after the decisions of the Revenue
Aut horities. This case is, therefore, of no help to the
appel l ants. I n Chandbeg’s case (supra) the question before
the Full Bench of the Bonbay Hi gh Court was whether the
person claimng to bethe tenant could be deened to be a
t enant under section 6 of the Bonbay Tenancy and
Agricultural Lands (Vidarbha Region and Kutch Area) Act,
1958 and consequently a protected | essee within the meaning
of Section 3, Berar Regul ation of Agricultural Leases Act.
On the flacts of the case, the H gh Court held that such a
guesti on ~was not necessary to be referred to the Tahsildar
for decision. Firstly it hasto be pointed out that it was
not open to the Hi gh Court to say whether the question was

"necessary" to be referred to the Tahsildar or not. If it
was his exclusive/jurisdiction to decide it, it had to be
referred. There was no discretion left in the Gvil Court.

Secondly, the correctness of the ~decision has becone
doubtful after Kul karni’s case.

For the reasons stated above we do not think that we should
upset the decision of the H gh Court. It  nmerely requires
sone clarification in-the operative portion on the |lines
i ndicated by us above. W accordingly dismss the  appeals
but direct that actual de-livery of  possession would be
delivered to the appellants if the question has already been
finaly decided in favour of the appellants by the Revenue
Aut horities. If not, they will berequired to decide the
guestion as quickly as possible. (If their decision/'goes in
favour of the appellants, no tine should be lost in giving
actual delivery of possession to them |f, per-chance, the
deci sion of the Revenue Authorities goes against them then

they wll be entitled to get synbolical delivery of
possession only. In the circunstances, we rmake no order as
to costs.

KAI LASAM J.-1 had the benefit of reading the judgment pre-
pared by nmy learned Brother Untwalia. | ~agree with the
conclusion that if the question of tenancy had already been
decided by the Revenue Tribunal, delivery of ~possession

shoul d be effected i medi ately wi thout any further delay as
no ot her question thereafter renains
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to be tried by the Cvil Court or the H gh Court. But
consi dering the inportance of the question involved, | namely
the scope of the jurisdiction of the Cvil Courts and.as ny
approach is not identical with of Justice Untwalia | _am
witing a separate judgment.

These two appeals are by Special Leave from a comon
judgrment of the Karnataka Hi gh Court setting aside the
orders of the courts below directing the Tahsildar to
handover actual possession of the suit properties to the
appel l ants herein, as being without jurisdiction

The facts of the case nay be briefly set out. The property
in dispute inthis Court is |ands bearing Survey No. R S.
61/2 in the village of Yattanahalli. A suit for partition
and possession on 1/7th share of the properties which were
in possession of one Nawaz Khan (Respondent 4 herein) was
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filed by Khadar Ali Khan (Respondent 2 herein). Respondent

2 has since died and his legal representatives have
been brought on record. In this suit the other sharers

wer e i npl eadedas def endant s 5 and 6 bei ng t he

predecessor--in-interest of the appellants and the tenants
on the properties being defendants 8 to 14. The 4th
respondent who was the 18th defendant who was in possession
of the suit properties resisted the suit and was supported
by sone other brothers. The suit for-partition and posses-
sion was decreed by the Trial Court on 13th Decenber, 1954.
The prelimnary decree declared that plaintiff and
defendants 1 to 3 and 5 to 7 were entitled to 1/7th share of
the suit property and that they nmay obtain possession of
their 1/7th share fromthe 1st defendant after effecting
partition by netes and bounds. The decree was confirnmed in
appeal by the Mysore High Court on 16th January, 1963 in
Second Appeal No. 165 of 1959.

The appellants in this Court are the heirs of defendants 5
and 6 in this suit for partition. A final decree for
partition was passed and lands in dispute were allotted to
the shares of defendants 5 and 6. The appellants instituted
proceedi ngs for execution of the decree and for obtaining
possession of the lands by filing L.D. No. 117 of 1956 in
the court of Distriect Munsiff. After the institution of the
suit in the year 1945, the- 4th respondent inducted into
possession of the suit |lands the first respondent. |In the
execution petition filed by the appellants in L.D. No. 117
of 1956 the first respondent was added as a  party., The
first respondent entered appearance as judgment debtor No.
20. He did not dispute the claimof the appellants and a
decree for possession in respect of the suit lands was
passed in favour of the appellants by an order dated 29th
May, 1961. The trial court directed the Collector to
partition the suit property and give possession to the
decree-hol ders of their shares and on 28th March, 1963 the
Deputy Conmm ssioner was directed to partition the properties
and allot shares to the decree-holders according to be
decree. In accordance with the order directing delivery of
t he possession, the Deputy Comm ssioner directed t he
Tahsildar to conply with the directions of the Court. The
Tahsildar gave notice to the parties-.including the first
respondent . The Tahsildar declined to gi ve act ua

possession to the appellants but proposed only the delivery
of synbolic possession. The decree-holders then applied to
t he Executing
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Court for direction to the Tahsildar for delivery of actua

possessi on After hearing the parties the Executing Court on
8th June, 1962 directed the Tahsildar to deliver ~actua

possession of the lands to the various sharers. Against the
or der of the Executing Court directing del ivery of

possession, the 1lst respondent preferred an appeal, | being
Cvil Appeal No. 104 of 1965 which was dism ssed on' 31st
July, 1965. In dismssing the appeal, court observed that

the first respondent who was a party to the proceedings in
execution had not preferred any appeal against the order
dat ed 29t h May, 1961 directing delivery of act ua
possession. The 1st respondent took up the natter on Second
Appeal to the High Court which was nunbered as Second Appea
No. 86 of 1965. A conditional order of stay was passed
directing the 1st respondent to deposit a sumof Rs. 3,000/-
by first Decenber, 1965 and ordered that in the event of the
first respondent failing to nake the deposit the stay wll
stand vacated automatically. The respondent did not deposit
the amount as directed by the Hi gh Court, but the H gh Court
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by its order dated 6th January, 1966 extended the tine up to
January, 31, 1966 for depositing the anpbunt and again
ordered that the order of stay will stand vacated on the
"failure to deposit as directed.

The 1st respondent again failed to deposit the ampunt even
by the extended date. As the first respondent did not
conply with the direction of the H gh Court, the trial court
on 2nd March, 1966 directed the Tahsildar to hand over
actual possession of the suit property to the appellants.
Against this order of the trial court, the 1st respondent
did not prefer any appeal

On 13th July, 1965 the appellants prayed for an order for
delivery of actual possession of the suit properties. The
1st respondent contested the application on the ground that
he had nmade an application under the Mysore Land Reforns
Act, 1961 before the Land Tribunal and had obtained an order
of stay. On 8th August, 1967 the Executing Court rejected
the objection of the 1st respondent and directed the
Tahsildar / to-deliver actual possession to the appellants.
The respondent preferred an appeal being Msc. Appeal ' No.
34 of 1967 in the court of Cvil Judge, Hubli, which was
di sm ssed on 31st August, 1967 as being not rmmintainable
under the provisions of section 47 of Civil Procedure Code
as the order nerely inplenented an earlier order dated 2nd
March, 1966. The 1st respondent thereafter preferred Second
Appeal No. 78 of 1966 before the Hi gh Court of Msore. The
two Second Appeals Nos. 86 of 1965 and 78 of 1967 were
di sposed of by a comon judgnent of 9th February, 1968. The
H gh Court allowed both the appeal s and set aside the orders
of the courts below. ~On 21st Novenber, 1968 the appellants
were granted Special Leave to Appeal and thus the two
appeal s have cone before us. During the pendency of the two
appeals before this Court it is stated that the Land
Tribunal dismissed RC 37/66 filed by the 1st respondent
seeki ng decl aration that he is atenant-in-holding and that
he is not a tenant. The 1st respondent does not dispute the

fact but clains that even if it is so, the appeal wi'll have
to be renmanded to the Hi gh Court.
806

The question that arises for consideration in these appea
is whether the Cvil Court has jurisdiction to direct the
Tahsildar to hand over actual possession of the suit lands

to the appellants. It is settled |aw that the exclusion of
the jurisdiction of the GCvil Court is not to be Ilightly
i nferred. Such exclusion nust either be explicitly

expressed or clearly inplied. The law was laid down by the
Privy Council in 67 Indian Appeal s (page 222) and has been
since affirmed by this Court in several decisions. In
Dhul abhai  vs. State of MP.,(1) this Court . held /that
exclusion of jurisdiction of the Civil court is not™ to be
readily inferred. This viewwas followed in the “State of
West  Bengal vs. The Indian Iron & Steel Co. Ltd. (2 ) and
affirmed in the Union of India vs. Tara Chand Qupta &
Bros., (3) The Privy Council in 67 |I.A 222 approving of the
principles laid down in the well-known judgrment of WIlles J.
in Wolverhanpton New Water Works Co. vs. Hawkesford which
was approved of in the House of Lords in Neville vs. London
"Express" Newspaper stated the |aw thus:
"Where a liability not existing at common | aw
is created by a statute which at the sane tine
gives a special and particular renedy for
enforcing it with respect to that class it has
al ways been held that the party nust adopt the
formof remedy given by the statute."
In order to determ ne whether the jurisdiction of the Givi
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Court was expressly or by necessary inplication excluded,
the provisions of the relevant enactnents will have to be
consi der ed. The respondent clains protection under three
tenancy Acts which may be referred to as the Bonbay Act, the
Mysore Act and the Karnataka Act. |If the first respondent
is a tenant within the meaning of the Bonbay Act, he would
have the protection under the Mysore Act and subsequently
under the Karnataka Act against being evicted except in
accordance with the provisions of the Karnataka Act. |If the
1st respondent is "a tenant” he wll be entitled to
protecti on under the Karnataka Act by which the parties are
gover ned. It is, therefore, sufficient if we examne the
provisions of the Karnataka Land’ Reforns Act, 1961 which
will hereinafter referred to as the Karnataka Act.

Section 132 of the Act bars the jurisdiction

of the civil Courts

(1) No civil court shall have jurisdiction

to settle, decide or deal with any question

which is by or under this Act required to be

settled, decided or dealt with by the Deputy

Comm ssi oner, the Assistant Comm ssioner, the

Tri bunal, the Tahsildar, the Karnataka Revenue

Appel | ate Tribunal or the State Government in

exerci'se of their powers of control.

(1)[1968] 3 S.C. R 662.

(2)[1971] 1 S.C R 275.

(3) [1971] 3 S.C. R 557.
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(2) No order of the Deputy Commi ssioner, the
Assi stant - Conmi-ssioner, the ~Tribunal, the
Tahsildar,  the Karnataka Revenue Appellate
Tribunal, or the State Governnent made under
this Act shall be questioned in any Civil or
Crimnal Court.

By this section the jurisdiction of"the civil court to

settle, decide, to deal with any question which is under the
Act required to be decided by the authorities set up by the
Act is taken away. Chapter 9 deals wth procedures and
jurisdiction of courts and appeal s. ~ Section 112 enunerates
the duties and functions of the Tahsildar and the Tribunal
Section 112A enunerates the duties of the Tahsildar while
sec. 112B enunerates the duties of Tribunal. Among - t he
duties of Tribunal with which we are concerned, is its duty
to decide whether a person is a tenant or not. A tenant is
defined under sec. 2(34) as neaning an agriculturist who
cultivates personally the land he holds on lease from a
| andl ord. The word al so includes :

(1) a person who is deened to be a tenant

under section-

4.

(ii)a person who was protected fromeviction

from any land by the Karnataka Tenants

(Tenporary Protection from Eviction) Act ,

1961.

(iii)a person who is a permanent tenant, and

(iv)a person who is a protected tenant.
Section 4 states that a person lawfully cultivating any |and
bel onging to any person shall be deemed to be a tenant if

such land 1is not cultivated personally by the owner. A
per manent tenant, is defined under section 2 clause (23) as
nmeaning a tenant who cultivates |ands personally. A

protected tenant is defined as neaning a tenant of any |and
if he has held it continuously and cultivated it personally
for a period of not less than 12 years by the appointed
date. It includes also others specified in the definition.
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It is, therefore, <clearly the duty of the Tribunal to
det erm ne whether a person who clains to ]be a tenant is an
agriculturist whether he cultivates personally the |I|ands,
whet her he holds the lands froma | andl ord, whether he is a
deemed tenant under section 4, whether he is entitled to
protection fromeviction fromany |and under the Karnataka
Tenants (Tenporary Protection from Eviction) Act, 1961,
whether he is a permanent tenant and whether he is a
protected tenant. In this connection it is necessary to
note the definition of landlord in section 2(21) which nmeans
a person who has leased the land to a tenant and i ncludes
person entitled to receive the rent froma tenant. It is
also the duty of the Tribunal to determ ne whether the
tenant is holding the land on lease froma I|andlord which
has been explained in Asa Ram and Anr. vs. Mst. Ram Kal
& Anr.,(1) by Venkatarama Aiyar J. as the person who is
entitled to possession. These questions are undoubtedly
within the jurisdiction of the tribunal and as such.
excluded. fromthe jurisdiction of the
(1)[1958] S.C. R 986.
808
civil court. The Karnataka Land Reforns Act as well as the
earlier enactenents were nmade for the purpose of introducing
agrarian refornms, ~conferment of ownership on tenants,
ceiling on land /'holding and for certain other mtters
referred to in the Act. Any dispute arising under the
provisions of the Act and relating to disputes between
landlord and tenant will be within the jurisdiction of the
Tri bunal constituted under this Act
Section 133 requires that suits involving issues to be
decided under the Act if instituted in any -civil court
should be stayed by the civil court and the issue referred
to the Tribunal for decision. Section 133 runs as follows
2(a). If any suit instituted in any G vi
Court involves any issues which are required
to be settled, decided or dealt with' by the

Tribunal, or any suit is instituted in any
such court for possession of or injunction in
respect of an agricultural land ~on the

allegation that the defendant has trespassed
or is trying to trespass on such land and the
defendant denies the said allegation and
clains that he is in possession on t he
strength of a tenancy existing fromprior to
1st March, 1974, then the Civil  Court shal

stay the suit and refer inch issues or the
claim as the case may be, to the Tribunal for

deci si on.
(b)On receipt of such reference, (the
Tribunal) shall deal with and decide such

i ssues in accordance with the provisions of

this Act and shall conmunicate its decision to

the civil court which has nade the reference.”
Section 133 has been subsequently anended by Act 27 of 1976.
Under section 133 the civil court shall stay the suit and
refer such issues to the Tribunal for decision. |Issues that
are required to be settled, decided, or dealt with by the
Tribunal and other <clains which are enunerated in sub-
section 2 should be stayed and the matter referred to the
Tribunal for decision. It may be noted that this sub-
section is applicable to suits only. The sub-section does
not indicate that the provisions are applicable to execution
pr oceedi ngs or in appeals before civil courts. The
jurisdiction of the civil court is taken away only in
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respect of the decisions of the issues in suits that are
required to be referred to the Tribunal. On receipt of a
conmuni cation from the Tribunal, the civil court has to

proceed with the trial of the suit and dispose it of
according to law Section 1 1 8 of the Act provides for
appeal s. By an anending Act 1 of 1974 against the decision
under section 133 or order passed by the Court an appeal was
provided to the District Court which has been subsequently
omtted by Act 23 of 1977. Sub-section 3 to section 118
provided for a reference to the High Court under certain
circunmstances. |In the absence of express provision, when an
i ssue has been referred by the Cvil Court to the Tribuna
and is received back and a decree passed in the suit, the
provisions of the Civil Procedure regardi ng appeal s
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and revisions will be applicable. 1In such circunstance the
Appellate Court will have to consider the correctness or
otherwise of the issue that ‘has been decided by the
Tri bunal . Section4(1) of the Mysore Act which is simlar

to section 133(2) of the Karnataka Act provided for stay of
execution-in suits, proceedi ngs and executi on of decrees or
orders and ot her proceedings for the eviction of tenant. In
appl yi ng section 133, ‘therefore, the questions that have to
be considered are, whether the sub-section is applicable to
execution proceedings and in appeals before civil courts.

In the present case the suit was filed in the, year 1945 for
partition and separate possession of ‘ashare of properties
in possession of the 4th respondent” The tenants who were on
the I and were inpl eaded as defendants. The first respondent
was inducted into, possession by the 4th respondent after
the suit was filed, A prelimnary decree followed by fina
decree was passed allotting the suit land to the  present
appel | ant s. I n execution proceedings the first respondent
was inpleaded as judgrment debtor No. 20 and a decree for
possession in respect of the suit lands was granted in
favour of the appellants against the 1st respondent. By an
order dated 29th May, 1961, the Civil Court directed the
Collector to partition the suit property and to give
possession to the decree-holders of their shares and by an
order dated 28th March, 1963, the Deputy Conmm ssioner was
directed to partition the properties and to allot shares to
the decree-holders including the appellants. The 1st
respondent did not challenge the order directing t he
delivery of possession that was passed against himon 29th
May, 1961. The 1st respondent subsequently preferred an
appeal, Cvil Appeal No. 104 of 1965 agai nst the subsequent
order of the Executing Court dated 8th June, 1965 directing
deliver of actual possession. The Appellate Court disnissed
the appeal on the ground that the respondent did not
chal l enge the order passed against himby the Minsiff on
25th Septenber, 1961. Admittedly, the respondent was a
party to the execution proceeding. It night have been open
to himat the execution state to ask for a reference to the
Tri bunal of the issue whether he is a tenant or not. Second
Appeal No. 86 of 1965 was against the order of the GCivi
Judge referred to above dism ssing the appeal of the 1st
respondent . In the Second Appeal the question squarely
arose as to whether the orders directing possession against
the 1st respondent particularly the one dated 29th My,
1961, bad becone fi nal

Subsequent |y when Second Appeal No. 86 of 1965 was pending,
the 1st respondent did not conply with the conditional stay
order of the Hi gh Court directing that on the failure of the
first respondent to, conply with the directions, the stay
woul d stand vacated. The appellants approached the Tria
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Court and an order for delivery of actual possession was
passed on 2nd March, 1966, and the fact intimted to the
H gh Court. Against this order of 2nd March, 1966, of the
Munsi ff, no appeal was preferred by the 1st respondent. But
when subsequently in July, 1966, the Executing Court
directed ’',he delivery of actual possession, the 1st
respondent contested the application on the around that he
was protected under the Mysore Land Reforns Act, 1961. The
Executing Court rejecting this plea by its

810

order dated 8th August, 1967 and delivery of possession was
ordered agai nst the 1st respondent. An appeal preferred by
the 1st respondent against this order was al so dism ssed by
the Gvil Judge on 31st August, 1967 on the ground that it
nerely inplenented the order already passed on 2nd March,
1967, by the Trial Court.Second Appeal No. 78 of 1967 was
by the 1st respondent agai nst-the Appellate order of the
Cvil Judge. Inthis Second Appeal again the question arose
whet her the previous orders passed agai nst the 1st respon-
dent particularly the order of the District Judge dated
March 1966 directing delivery of possession, was final. As
the respondent took the plea that he is protected under the
Mysore Land Reforms Act, 1961, the question as to what
extent the jurisdiction of the CGvil Court is 'barred ought
to have been gone into by the H gh Court.

It is wunfortunate that the H gh Court  considered it
unnecessary to consider the various questions in the two
Second Appeals in view of the decision of this Court in
Bhi maj i Shanker Kul karni vs. Dundappa Vithappa Udapudi and
Anr., (1) The only other ground-on which the appeals were
di sm ssed was that under section 142 (1-A) of the Msore,
Act corresponding to section 22 of the Karnataka Act, the
1st respondent was entitled to protection.. The protection
is available only when the Iand is held by a person  as a
t enant . In the case relied on "Kulkarni’s case, plaintiff
instituted a suit in the Cvil Court for possession of the
suit properties on redenption of ‘a nortgage and the taking
of accounts on the allegation that defendant No. 1 was the
usuf ruct uary nort gagee under a  nortgage deed. The
def endants pl eaded that the transaction in question was an
advance lease and not a nortgage and that they were
"protected" tenants within the meani ng of the Bonbay Tenancy
and Agricultural Lands Act, 1948. It was contended on
behal f of the plaintiff that the jurisdiction of them Civi
Court depended on the allegations nmade in the plaint and the
plea in the witten statenent that the defendants were
protected tenants did not oust the jurisdiction of the G vi

Court . This Court held that the Mam atdar has exclusive
jurisdiction under the Act to entertain an application by a
| andl ord for possession of agricultural |and against a

tenant and the Civil Court had no jurisdiction to “entertain
and try a suit by a landlord against the tenant for
possessi on of agricultural |and. The t wo rel evant
provi sions of the Bonbay Tenancy and Agricul tural Lands Act,
1948, on which the decision in the case turned are sections
70(b) and 85(1) of the Act. Section 70(b) provided that one
of the functions to be perforned by the Mmatdar is to
deci de whether a person is a tenant or a protected tenant or
a permanent tenant. Section 85(1) provided that no Civi

court shall have jurisdiction to settle, decide or deal with
any question which is by the Act required to be settled,
decided or dealt with by the Mam atdar. The plea taken on
behalf of the plaintiff was that the jurisdiction of the
Cvil Court depended upon allegation made in the plaint and
that the CGvil- Court has full jurisdiction to try a suit
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for recovery of possession of agricultural | and on
redemption of a nortgage, and the plea in the witten
statenment that defendants were

(1)[1966] 1 S.C. R 145.
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protected tenants did not oust the jurisdiction of the G vi
Court. It was pleaded that the Cvil Court should have

tried and decided the issue whether the defendants were
nortgagees or protected tenants instead of referring the
issue to Mam atdar. This Court affirmed the decision of the
Bonbay High Court in Dhondi Tukaramvs. Hari Dadu(l) that
the effect of sections 70(b) and 85 of the Act was that if a
suit is’ filed against the, defendant on the footing that he
is a trespasser and he raises the plea that he is a tenant
or a protected tenant, the Cvil Court has no jurisdiction
to deal with the plea. On the facts of the case the court
cane to the conclusion that the issue was one that was
within the jurisdiction of the Mmatdar to try and,
therefore, Civil Court had no jurisdiction. In comng to
the conclusion the Court observed
“The Maml atdar has exclusive jurisdiction to
entertain an application by a landlord for
possession of agricultural lands against a
t enant, and t he Cvil Court has no
jurisdiction to entertain and try a suit by a
| andl ord agai nst a tenant for possession of

agricultural |ands. The  Mami atdar has no
jurisdiction to try a suit by a landowner for
recovery of possession of agricultural |ands

from a trespasser or from a nortgagee on
redenpti on of a nortgage, and the Civil Court
has jurisdiction to entertain such a suit; but
if the defendant to the suit pleads that he is
a tenant or a protected tenant or a pernanent
tenant and an issue arises whether he is | such
a tenant, the Court must refer the issue to
the Manl atdar for determ nation, and nust stay
the suit pending such determ nation, and after
the Mam at dar has decided the issue, the Court
may di spose of the suit in thelight “of the
deci sion of the Mani atdar."
The Court while observing that the Manlatdar has no
jurisdiction to try the suit by landlord for recovery of
possession of agricultural |lands froma trespasser or froma
nortgagee on redenption of a nortgage the Cvil ~ Court has
jurisdiction to entertain such a suit, this Court added that
if the defendant to the suit pleaded that he is atenant or
protected tenant or a permanent tenant and an issue arises
whet her he is such a tenant, (enphasis supplied) the G vi
Court must refer the issue to, the Mani at dar for
det erm nati on. The decision is not to be wunderstood as
I ayi ng down that whenever the defendant raised the plea that
he is a tenant the matter should be referred to the
Tribunal. It is necessary that an issue as to whether he is
such a tenant or not should arise. |If the case of the
plaintiff is as in the present case that he is the owner of
the land and that he is entitled to a partition and separate
possession of a particular share and that on the admtted
facts the defendant was let to possession by the sharer in
possession after the filing of the suit, the plea of the
plaintiff that no issue as to whether the defendant is a
tenant at all arises has to be considered. If in law the
sharer in possession could not enter into any transaction
obviously affecting the rights of the parties, the defendant
cannot claimany right and, therefore, will not be a tenant.
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The question that falls to be con-
(1) I. L. R (1953) Bom 969.
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sidered in such circunstances is whether an issue that the
defendant is a tenant arises at all. In Bhatia Co-operative

Housing Society V. D. C. Patel,(1l) it was held by this Court
that a Cvil Court has inherent power to decide the question
of its own jurisdiction although as a result of an inquiry
it may turn out that it has no jurisdiction over the suit.
The observation of this Court in Bhimaji Shanker Kul karni v.
Dundappa Vithappa Udapudi and Anr. (supra) that when the
defendant to the suit pleads that he is tenant and an issue
ari ses whether he is such a tenant the court nmust refer the
issue to be Maml atdar for determ nation should be read in
the light of the other decisions of this Court. In Raizada
Topandas and Anr. v. Ms. Gor akhram Gokal chand(2) in
dealing with the scope of section 28 of the Bonbay Rents,
Hotel ~and Lodging House Rates Control Act, 1947 which gave
exclusive jurisdiction to the Court of Snall Causes to
entertain and try a suit or proceeding between a |andlord
and a tenant relating to recovery of rent or possession of
any prem ses, the Court repelled the contention that a plea
of the defendant will determ ne or change the forum The
Court proceeded to observe at page 224 :
"1t does not invest those courts with
exclusive power to try questions of title such
as questions as betweenthe rightful owner and
a trespasser or a licensee, for such questions
do not ‘arise under the Act. I f, therefore,
the plaintiff in his plaint does not admt a
relation which would attract any . of the
provi si ons on which the exclusive jurisdiction
given under s. 28 depends, we do not . think
that the defendant by his plea can force the
plaintiff to go to a forum where on his

avernents he cannot go. The interpretation
canvassed for by the appellants will give rise
to anonmal ous results; for exanpl e, the

def endant may in every case force t he
plaintiff to go to the Court of Small  Causes
and secondly, if the Court of Small Causes
finds agai nst the defendant’s plea, the plaint
may have to be returned for presentation to
the proper court for a second tine."
The same view was affirmed by this Court in
Vasudev Gopal kri shna Tamwaker v. The Board of
Li qui dators, Happy Home Co-operative Housing
Society. (3) The Court held at page 978:
"The exclusive jurisdiction of the Court of
Smal | Causes arises only if the person
i nvoki ng the jurisdiction of the Court alleged
that the other party is a tenant or a landlord
and the question is one which is referred to
in section 28. \Where the person so invoking
does not set up the claimthat the other party
is atenant or a landlord the defendant is not
entitled to displace the jurisdiction of the
ordinary court by an allegation that he stands
in that relation qua the other and on that
ground the Court has no jurisdiction to try
the suit or proceeding or an application."

(1)[1953] S.C.R 185.

(2)(1964] 2 S.C.R 214.

(3)(1964] (3) S.C. R 964.
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The position, therefore, is even though the defendant may
plead that he is a tenant, the Court mnust be satisfied that
an issue whether the defendant is a tenant or not arises
before it could be referred for deternmination by the
Tribunal and the question of jurisdiction wll not be
decided mainly on the plea of the defendants.

The question relating to exclusion of the jurisdiction of
the CGvil Court and Bonbay Tenancy and Karnataka Land
Ref orms Act can, to be considered in |ater decisions of this

Court . In Missamiya |Inmam Haider Baz Razvi v. Rabari
Govi ndhai Ratnabhai & Ors. (1) a question arose whether a
Cvil Court has jurisdiction to decide whether the tenant

becamre a statutory owner on the "tillers’ day" and whether
the tenancy subsisted on the relevant dates. The appellant
succeeded to the estate consisting of the suit |ands when he
was a nminor. The State Government assuned managerent of the
estate tinder the Bonmbay Court of Wards Act, 1905 and
appoi nted the Collector as the manager of the estate. The
Col | ect or 'passed an order granting the request of respondent
that the suit |ands were required for the purpose for carry-
ing on agriculture, by a Co-operative Society and executed a
kabuliyat and |ease was thereby created on 24th August,
1956. The prior |ease expired on 31st May, 1957 and the
Court of Wards withdrew its superintendence on 11th My,
1958. Under section 32 of the Act every tenant shall be
deened to have becone a statutory owner of the |lands on 1st
April, 1957 known as the "tillers’ day". By -an amendnent of
the Act which cane'into force on 1st August, 1956, | ands
taken under management. of Court of Wards were excluded from
the inplication of the Act and, therefore, the Act was not
applicable to the suit lands between 1lst August, 1956 and
11th May, 1958, when the Court of Wards withdrew its
superi nt endence.

The appellants filed a suit on July 11, 1958 for recovery of
possession of the suit |ands and nmesne profits on the ground
that the | ease was fraudul ently obtai ned by the respondents.
The respondents contended that they becane statutory owners
under the Act and the Cvil Court had no jurisdiction to try
the suit. This Court held that on the evidence adduced the
H gh Court was right inits viewthat the | ease in favour of
the respondents was not vitiated by fraud. As the Act was
not applicable during the period 1st August, 1956 to 11th
May, 1958 the respondents could not have becone statutory
owners on the "tillers’ day", that as the tenancy expired on
31lst My, 1957 and as there was no subsisting |l ease on My
11, 1958 on which the Court of Wards wthdrew its
superi ntendence, the respondents were not tenants. Oh a
construction of section 70(b), this Court expressed its view
that the duty of the Maml atdar was to decide  whether a
person is a tenant and not to deci de whether a person was or
was not a tenant in the past. Referring to the witten
statenment, this Court observed that only plea set  up on
behal f of the respondents was the plea of tenancy on  28th
July, 1956, which was the basis of the statutory ownership.
There was no plea of any intervening act or transaction
bet ween 11th May, 1958 and 11th July-, 1958, the date of the
suit under which a fresh tenancy was created and which was
subsisting on the date of the suit and thus there was no
i ssue which survived for the decision of the Mani at dar

(1) [21969]1 S.C R 785.
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under section 85 (a) of the Act and, therefore, the suit
ought to have been decreed by the Civil Court and not
referred to the Mani at dar

it my be noted that this Court affirnmed the view of the
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Hi gh Court that the lease in favour of the defendant was not
vitiated by fraud thereby holding that the Civil Court had
jurisdiction to decide whether a |lease was vitiated by
fraud. This Court again confirmed the view of the High
Court that the defendant had failed to establish that they
had becone statutory owners of the land. Having found that
the Civil Courts have jurisdiction to decide whether the
issue is vitiated by fraud or not and whether the defendant
had failed to establish that they had becone statutory
owners, this Court proceeded to consider the extent of the
jurisdiction of the Gvil Court. It was contended on behal f
of the defendants that the determ nation of the question
whet her the | ease subsisted after 1st August, 1956 and it-
subsi sted al so on May 11, 1958, was not within the scope of
the jurisdiction of the H gh Court. This Court in rejecting
the contention observed that section 70(b) of the Act
i nposes duty on the Manlatdar to deci de whether a person is
a tenant but not whether a person was or was not a tenant in
the past. To the extent this Court held that the section
does not. _enpower the Mamlatdar to decide the question
whet her a person was not atenant in-the past, is no |onger
appl i cabl e as the secti on had been anended so as to include
within the duties of the Maml atdar to decide whether a
person is or was i'n any tinme in the past, a tenant, or a
protected tenant or a pernanent tenant. But the ratio of
the decision in the case is that the main plea in the suit
was of statutory ownership and the plea relating to the
tenancy of the two past dates was only subsidiary and the
jurisdiction of the Cuvil Court cannot be held to have been
barred by virtue of provisions of section 70 of the Act read
with section 85 of the Act. ~Thus it may be seen when the
guestion for determ nation was whet her the ~defendant was
statutory tenant or not, the issue is not within the scope
of the duties of the Maml atdar, the subsidiary issue as to
whet her-the defendant was a tenant —on particular dates,
could also be decided by the Gvil Court. The law on this
guestion was stated by this Court after referring’ to the
decision in Secretary of State v. Msk & Co.; (1) as
fol | ows:
“"In the witten statenent, the only plea set
up on behalf of the respondents was the plea
of tenancy on July 28, 1956 which was the
basi s of statutory ownership. The H gh~ Court
found that the tenancy was created on August
24, 1956 and that the tenancy did not subsist
on May 11, 1958 when there was a cessation of
the managenent by the Court of There was no
pl ea of any intervening act or transaction be-
tween May 11, 1958 and July 11, 1958, the date
of suit, under which a fresh tenancy was
created and which was subsisting on'the date
of the suit. There was thus no issue  which
survived for the decision of the WManlatdar
under section 85A of the Act. Therefore, the
Hi gh Court shoul d have decreed the suit —and
was in error inreferring the issue whether
the respondents were tenants of the Iland on
the date of suit to the Mami atdar
(1)67 I.A 222.
815
“In our opinion there is nothing in the
| anguage or context of sec. 70 or sec. 85 of
the Act to suggest that jurisdiction of t he
Cvil Court is expressly or by necessary
inmplication barred wth regard to question
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whet her the defend-ants had becone statutory

owners of the land and in that

whet her the defendants have been in the past

tenants in relation to the land on particular

past dates.
The Court further proceeded to observe that the jurisdiction
of the Court is not barred in considering the question
whet her the provisions of the Act are applicable or not
applicable to the disputed land during the particular
peri od.
The question of the exclusion of the jurisdiction of the
Cvil Court under the Karnataka Land Reforms Act, 1961 came
to be considered by this Court in Corporation of City of
Bangalore v. |I. T. Kanpanna. (1) The respondent took the
di sputed |l and on | ease for 5 years fromthe Corporation and
continued to hold it unauthorisedly after the | ease period.
He filed a suit for permanent i njunction agai nst
interference wth his possession. The suit was dism ssed
and an appeal was al so rejected. Then the Corporation
instituted the suit for possession, the suit was decreed and
respondent.  was directed to deliver possession. On  appea
the Hi gh Court renanded the case and on revision the respon-
dent applied for an amendnent of his witten statenent
claimng protection of the Karnataka Land Reforms Act, 1961
and for stay of the'suit by the Cvil Court and for a
reference to the Tribunal for deciding the question whether
he was a tenant or not. The application was dismnissed, but
on revision the High Court reversed the deci sion. On the
qguestion whether section 107 of ‘the Karnataka Land Reforns
Act was applicable to the disputed land, this Court held
t hat the section made it clear that the only provision
which applies to lands belonging to the Corporation is
section 8 and there is no dispute that the suit was
determ ned by efflux of time and the question whether tenant
or deermed to be a tenant does not arise because the tenancy
cane to an end and therefore section 8 is not applicable and
no question renmained to be referred for determ nation by the
Tri bunal under section 133. In this case the Corporation
instituted a suit claimng possession from the  respondent
contendi ng that the respondent was a trespasser and cl aim ng
damage for unauthorised properties. The defence of the
respondent was that he was a tenant and entitled to
protection wunder the Mysore Tenancy Act. After renand by
the H gh Court when the natter was being heard by the tria
court, the respondent applied for amendnent of witten
statement <claimng protection under the Karnataka Land
Ref orns Act, 1961, and prayed that the suit should be stayed
by the CGivil Court 'and the matter referred to the Tribuna
for decision as the Tribunal was enpowered to deci de whet her
a person is atenant or not. On behalf of the respondent,
it was contended that the respondent is a tenant within the
nmeani ng of the word "tenant" is defined in section 2(34) of
the Karnataka Land Reforns Act, 1961. This Court held that
as section 107 of the Act exenpted the application of the
provisions of the Act except section 8 to corporation, the
guesti on whether the respondent is a tenant or deened to be
a tenant
(1) [1977]1 S.C R 269.
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does not at all arise because the tenancy has conme to an
end. Though the plea of the defendant was that he was a

tenant, this Court went into the provisions of the Act and
found that in the case of Corporation only section 8 is
appl i cabl e and other provisions were not applicable and as
the lease belonged to the local authority the respondent

connecti on
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cannot claimany protection. Repelling the contention on
behal f of the respondent that section 133 of the Karnataka
Land Refornms Act excluded the jurisdiction of the Cvi

Court in suits for possession where the defendant clained to
be a tenant as utterly unsound this Court held that section
133 cannot apply to lands which were held by a person on
|lease from the local authority or where the |ease had
expired and the |l ocal authority sues for possession, a nmere
statement of the defendant that he is a tenant would not

take’ away the jurisdiction of the Civil Court. The plea
that the Act is not applicable by the plaintiff has to be
decided by the Civil Court. 1In doing so the Civil Court can

take into account the fact that the | ease had "expired or
that the provisions of the Act are not applicable to the
| andl ord concerned. Equally-as in the case reported in 1969
(1) S.CR 785 (supra), the Gvil Court can go into the
qguestion where the defendant had established that he is a
statutory  owner and i'n doing so, can determ ne whether the
defendant - was a tenant on the relevant dates. Onh a
consi deration of the cases referred to above, it is clear
that it —was incunbent on the High Court to decide the
several questions that arise for consideration. The plea of
the appellants that  the decisions of the Gvil Courts
directing the 1st respondent to deliver the possession to
the appellant have, becone final and was no nore avail able
to him to be raised under the Karnataka Land Reforns Act
also fans for decision. Equal ly, ~ the plea that t he
guestions that arise in the appeals are not wthin the
conpetence of the, Tribunal, also ought to have been gone
i nto. Before referring the issue to the Tribunal the Hi gh
Court ought to have conme to a conclusion that on the facts
of the case the issue as to whether the 1st respondent is a
tenant has arisen and has to be deci ded by the Tribunal

The Hi gh Court ought to have al so considered whether any
restriction on the jurisdictionof the CGvil Courts placed
under the Act is applicable to the H gh Court also. The
jurisdiction of the Cvil Courts(is not entirely barred as
the Act only provides for reference of certain issues for
decision before the Revenue Tribunal and after receipt of
the finding on such issues to record a judgment on such
fi ndi ng. The appeal to the Cvil Courts according to the
Cvil Procedure Code and the jurisdiction of the H gh Court
in hearing appeal s and revisions under certain circunstances
have not been excl uded.

Havi ng expressed ny view on the jurisdiction of ~ the G vi
Courts in general as the question has been Pending before
the Revenue tribunal when the matter was deci ded by the High
Court and as it is represented on behalf of the appellants
that the Revenue Tribunal has found that the 1st . respondent
is not a tenant, | agree with the order nade by ny | earned
Brot her Untwalia J.

S R Appeal s di sni ssed
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