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I ndustri al Di spute-Gatuity, -’ Continuous service’ -
Interpretation of-Industrial Disputes  Act, 1947 (14 of
1947).

HEADNOTE:

One Bbanu Bala had joined the appellant’s service as a
wor kman in 1929 and resigned in 1957. During this period of
his service he had remai ned absent from duty w thout perm s-
sion or leave for nearly 8 nonths between February, 1945, to
718

Cct ober, 1945. Under an Award nmade between the company and
its worknen a schenme was franed wherein the concerned cl ause
was that "on voluntary retirement or  resignation of an
enpl oyee after 15 years continuous service gratuity at the
same rate as above."

Dispute arose wth regard to the question of granting
gratuity to Bhanu Bala who clainmed the benefit of the said
clause and the conpany denied the claimon-the ground that
the sai d enpl oyee had not been in continuous service for the
requisite period because there was a break in his service
and that affected the continuity of his enploynment which
made his claiminconpetent.

The question was as to the interpretation of the term
"continuous service" contained in the Award of 1951

Held, that in different context the same word can often have
di fferent rmeanings and the expression "continuous service"
woul d always be a question of fact to be decided on the
circunstances of each case whether or not a particular
enpl oyee can claimcontinuity of service for the requisite

peri od.
Where the expression "continuous service" was statutorily
defined then the definition wuld prevail; and where an

award itself gave a definition of the expression that would
bind the parties in dealing with clains arising from the
award but where the award did not explain the expression
“continuous service" and statutory definitions contained in
other Acts were of no material assistance it would be
necessary to exam ne the question on principle and decide
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what the expression should nmean in any given award.
"Continuous service", in the context of the schene of
gratuity, postulates the continuation of relationship of
mast er and servant between the enpl oyer and enpl oyees which
could cone to an end either by act of parties, i.e., by
resignation or termnation of service, or by the operation
of law, but the continuity of service would not cone to an
end nerely because an enpl oyee was absent w thout obtaining
| eave; though. there would be cases where | ong unauthorised
absence nmay reasonably give rise to an inference that such
service was intended to be abandoned by the enpl oyee.

For the purpose of gratuity nere participation in an illega
strike could not be said to cause breach in the continuity
of service though it my he a good cause for its
term nation, provided the relevant provisions in the

Standing Orders in that behalf were conplied wth.
Bucki ngham and Carnatic Co. Ltd. v. Wb rkers of the Bucking-
ham and Carnatic Co. Ltd., [1953] S.C R 219, distinguished.
Budge Budge Municipality v. P. R Mikherjee, [1953] 1 L.L.J.
195, referred to.
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 264 of 1960.
Appeal by special leave fromthe Award dated October 12,
1959, of the Industrial Tribunal, Bonbay in Reference (IT)
No. 81 of 1959.

S. T. Desai, Sukumar_Chose and B. N. _Ghose, for the
appel | ant.

C. L. Dhudia and K. L. Hathi, for the respondents.

1961. April 3. The Judgnment of the Court was, delivered by
GAJENDRAGADKAR, J.-This appeal by special leave is directed
against the award passed by the industrial tribunal in a
matter which was referred to it under s. 36A(2) of the
Industrial Disputes Act, 1947, for interpretation of certain

terns of the award nmade by the said tribunal on April 28,
1951, in Reference No. 168 of 1950. It appears that a
di spute had arisen between the appellant Ms. Jeewanl| a

(1929) Ltd. and its workmen in regard to certain demands
made by the respondents agai nst the appellant-in 1950. The
said dispute was referred for adjudication as a result of
whi ch an award was passed which, inter alia, provided for a
gratuity schene. Some provisions of this award  have  been
referred for interpretation in the present reference.

On August 31, 1957, resignation submtted by the appellant’s
enpl oyee Bhanu Bal a was accepted by the appellant. The said
enpl oyee had joined the appellant’s service in 1929 but
there was a break in the continuity of his service for
nearly 81 nonths because he had renmmi ned absent from duty
wi t hout permnission or |eave from February 14, 1945 to the
end of Cctober, 1945. According to the appellant the said
enpl oyee was not entitled to any gratuity under the schene
franed by the award. Even so the appellant offered him Rs.
1,165 and odd on conpassi onate grounds. The enployee was
not willing to accept that anpbunt because he claimed that he
was entitled to Rs. 2,282.50 nP. by way of gratuity. The
demand thus made by the enployee led to an industrial dis-
pute whi ch was taken by the enpl oyee before the
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First Labour Court at Bonbay under s. 33C of the Act. The
Labour Court entertained the application, decided the point
in dispute in favour of the enployee and directed the
appellant to pay himRs. 1,781-80 nP. as gratuity. The
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appel | ant then noved the Bonmbay Hi gh Court for a wit wunder
Arts. 226 and 227 on the ground that the Labour Court had
no jurisdiction to entertain the application nmade before it
by the enployee. This wit petition was allowed and the
order passed by the Labour Court was quashed. It was at
this stage that the Governnent of Bonbay referred the
guestion of interpretation of the term"continuous service"
contained in the award of 1951 to the Industrial Court under
s. 36A(1l) of the Act. That is how the Industrial Court was
possessed of the mtter. It has held that the words
"continuous service" | as used by the tribunal when it
franed the award in question nean service not broken or
interrupted by the termnation of the contract of enpl oynent
by either the enployer or the enployee or by operation of
law. It is this interpretation the correctness of which is
chal | enged by the appellant in its present appeal
The relevant part of the gratuity schene which was framed by
the tribunal in the earlier reference reads thus:
(1) On the death of an enployee while in the
service of the conpany or on an enployee
becom ng physically or nentally disabled to
continue further in service half a nonths
wages for each year of service subject to a
maxi mum of -ten nonths’ wages to be paid to him
or to his heirs, executors, assigns or
nom nees as the case nmay be.
(ii). On the termnation of his service by the
conpany after five years’ continuous service-
Gratuity at the same rate as above.
(iii1)On voluntary retirement or resignation of
an enpl oyee after 15 years’ conti nuous
service-Gratuity at the same rate as above.
As we have already seen the enpl oyee Bhanu Bal a resigned and

his resignation was accepted in August, 1957. He ' cl ai med
the benefit of el. (iii) whereas the
721

appel l ant contended that the said enpl oyee had not been
enployed in continuous service for the requisite period
because there was a break in his service between February
14, 1945, to -the end of Cctober, 1945, and that affected
the continuity of his employnment which made his claim
i nconpetent under el. (iii). This contention has -been
rejected by the tribunal

M. S. T. Desai contends that in interpreting the words
“continuous service" incl. (iii) we should conpare the
provisions of s. 49B(1) along with the explanation in the
I ndi an Factories Act, 1934 (XXV of 1934) as well as s. 79(1)
along with explanation (1) in the Indian Factories Act, 1948
(63 of 1948) prior to its anendrment in 1954; and he ~argues
that unaut hori sed absence fromwork should normally cause a
break in service so that if an enployee, after uNauthorised

absence from work, is allowed to resune after such
unaut hori sed absence he should not be entitled to claim
conti nuous service in view of the break in his service. In

support of this argunent reliance has been placed on the
decision of this Court in Buckinghamand Carnatic Co. Ltd.
v. Workers of the Bucki ngham and Carnatic Co. Ltd. (1). In
that case this Court has held that the continuity of the
service of the workers was interrupted by the illegal strike
and so they were not entitled to claimholidays wth pay
under s. 49B(1) of the Indian Factories Act. It would,
however, be noticed that the said decision turned upon the
definition of the word "strike" in S. 2(q) of the Industria
Di sputes Act, 1947, read with the rel evant provision of s.
49-B of the Indian Factories Act, 1934; and there can be no
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doubt that in a different context the sane words can and
often have different neanings. As this Court has observed
in Budge Budge Municipality v. P. It. Mikherjee (2), "the
same words may mean one thing in one context and another in
different context. This is the reason why decisions on the
meani ng of particular words or collection of words found in
ot her statutes are scarcely of

(1) [1953] S.C.R 219. (2) [21953] 1 L. L. J. 195, 198.
91
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much val ue when we have to deal with a specific statute of
our Ow; they may be hel pful but cannot be taken as guides
or precedents". Therefore, the neaning attributed to the
words "continuous service" . in the context of the Factories
Act may not have a material bearing in deciding the point in
the present appeal

The sane comrent falls to be made in regard to the argunent
based on the definition of 'the expression "continuous
service" /containedin s. 2(eee) of the Industrial Disputes
Act, 1947. The said section provides that "continuous
service" —means uninterrupted service and includes service
which rmay be interrupted nerely on account’ of sickness or
aut horised |eave or-an accident or a strike which is not
illegal, or a lockout or a cessation of work which is not
due to any fault on the part of the worknen. Thi s
definition is wundoubtedly relevant in dealing with the
guestion of continuous service by reference to t he
provisions of Industrial D sputes” Act but ‘its operation
cannot be automatically extended in dealing wth an
interpretation of the words "continuous service" in an award
made in an industrial dispute unless the context in which

the expression is used in the award justifiesit. In other
wor ds, t he expression "continuous service" may be
statutorily defined in which case the definition wll
prevail.. An award using the said expression may itself give
a definition of that expression and that will bind  parties
in dealing with clains arising from the award. Wer e,

however, the award does not explain the said expression and
statutory definitions contained in other Acts -are ‘of no
material assistance it would be necessary to examne the
qguestion on principle and deci de what the expression should
mean in any given award ; and that is precisely what the
tribunal had to do in the present case.

"Continuous service" in the context of the schene  of
gratuity framed by the tribunal in the earlier reference
postul ates the conti nuance of the relationship of naster and

servant between the enployer and his enpl oyees: If the
servant resigns his enploynent service automatically cones
to an end. |If the enployer ternm nates the service, of/  his
enpl oyee t hat

723
again brings the continuity of service to an end. I'f the

service of an enployee is brought to an end by the operation
of any law that again is another instance where the
continuance is disrupted; but it is difficult to hold that
nerely because an enpl oyee is absent w thout obtaining | eave
that itself would bring to an end the continuity of his
servi ce. Similarly, participationin an illegal strike
which rmay incur the punishnent of dismissal may not by
itself bring to an end the relationship of naster and ser-
vant. |t may be a good cause for the termnation of service
provided of course the relevant provisions in the standing
orders in that behalf are conplied wth; but nere
participation in an illegal strike cannot be said to cause
breach in continuity for the purposes of gratuity. On the
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ot her hand, if an enpl oyee continues to be absent from duty
wi thout obtaining | eave and in an unauthorised manner for
such a long period of time that an inference nmay reasonably
be drawn from such absence that by his absence he has aban-
doned service, then such long unauthorised absence my
legitimately be held to cause a break in the continuity of
servi ce. It would thus always be a question of fact to be
decided on the circunstances of each case whether or not a
particul ar enpl oyee can claimcontinuity of service for the

requisite period or not. |In our opinion, therefore, the
view taken by the tribunal is substantially right though we
would like to make it clear that in addition to the cases

where according to the tribunal continuity of service would
cone to an end there would be the class of cases where |ong
unaut hori sed absence may ‘reasonably give rise to an
i nference that such service is intended to be abandoned by
the enployee. Wth this nodification we confirmthe award
and dismss the appeal. There would be no order as to
costs.

Appeal di'snmissed
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