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PETI TI ONER
S. B. JAIN, |I.T.0 NAGPUR

Vs.

RESPONDENT:
MAHANDERA

DATE OF JUDGVENTO7/09/1971

BENCH

ACT:

I ncome-tax Act, 1961, s. 297(2)(d)(ii)-Income-tax Act, 1922,
S. 34(1)(a)--Notice under latter Act held beyond tine-..If
proceedi ngs pending within meaning of s. 297 (2) (d) (ii).

HEADNOTE

The I ncome-tax O ficer issueda notice to the respondent on
January 5, 1962 under s. 34(1) (a) of the Indian incone-tax
Act, 1922, seeking to  reopen his assessnent for the
assessment year 1945-47. The respondent challenged the
validity of that notice. The High Court quashed the
i mpugned notice by its order dated March 6,7 1963 on the
ground that the notice was issued beyond the tinme prescribed
by law. On April 1, 1962 the Indian Income-tax Act, 1961,
cane into 'force. Under s. 297(2) (d) (ii) of this Act if
"any incone chargeable to tax had escaped assessnent wthin
the neaning of that expression in s. 147 and no proceedings
under s. 34 of the repealed Act inrespect of any such
i ncone are pending at the conmencenent of this Act, a notice
under s. 148 nmay .... beissued wth respect to that
assessment year. " The I'ncone-tax OFficer again issued
a notice under s. 148 of the New Act in respect of the
assessment whi ch he earlier unsuccessfully sought to reopen
by means of notice under s. 34(1) (a) of the 1922 Act. The
respondent again challenged the validity of the notice. The
Hi gh Court quashed that notice on the ground  that the
Income-tax O ficer was not competent to issue that notice.
In appeal to this Court it was contended that the notice
under s. 34(1) (a) being an invalid notice on the ground
that it was barred by linmtation the proceedings initiated
on the basis of the notice should be considered as not

pendi ng when the new Act cane into force. Di smi'ssing the
appeal
HELD : Wihat s. 297(2)(d)(ii) requires is the factua

pendency of a proceeding under s. 34 of the repealed Act.
Whet her that proceeding was barred by limitation or not is
irrel evant. The proceedings pending before a conpetent
authority cannot be said to be not pending nmerely because no
relief can he granted in that proceedi ngs because of the bar
of limtation. The proceedings in the present case were
initiated by a conpetent authority and those proceedings
were quashed for the reason that the notice was issued
beyond the tine prescribed by law. Hence it cannot be said
that no proceedings under s. 34 of the 1922 Act, either
factually or legally, was pending at the tine when the new
Act canme into force. [617 D

JUDGVENT:
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ClVIL APPELLATE JURISDICTION. Civil Appeals Nos. 1301 of
1971 and 1981 of 1968.
Appeal s by special |eave fromthe Judgnent and order dated
Novenber 15, 1956 of the Bonbay H gh Court, Nagpur Bench in
Special Civil Application No. 150 of 1963.
B. Sen, J. Ramamurthy, R N. Sachthey and B. D. Sharma
for the appellant (in both the appeals).
A S. Bobde, G L. Sanghi and B. R Agarwal, for the
respondent (in both the appeals).
615
The Judgrment of the Court was delivered by
Hegde, J. Civil Appeal No. 1301 (NCT) of 71 is by specia
| eave. Thi s appeal was filed under the fol |l owi ng
ci rcumnst ances
Cvil Appeal No. 1981 of 1968 was brought on the strength of
a certificate issued by the Hi gh Court. That certificate,
being not in accordance with lawin as much as the High
Court ,gave no reason in support of the same, the appea
filed ‘on'the strength of that certificate turned out to be
not mai nt'ai-nabl e.Hence the appel lant had to nobve this
Court for special |eaveto appeal against the judgnment of
the H gh Court. The same having been granted he has brought
Cvil Appeal No. 1301 of"7 1. Hence these two appeals
agai nst the sanme judgment.
Now coming to the nerits of the case, the lncone-tax O ficer
issued a notice to the respondent on January 5, 1962 under
section 34(1) (a) of the Indian Income-tax Act, 1922 seeking
to reopen his assessnent for the assessnent year 1946-47 the
rel evant accounting year being the cal ender year 1945. The
assessee respondent challenged the validity of that notice
by means of a wit petition under Article 226 of the
Constitution before the H gh Court of ~ Bonbay. The High
Court accepted that wit petition ,and quashed the i npugned
notice by its order dated March 6, 1963. On April 1, 1962
the Income-tax Act, 1961 cane into force. Thereafter the
Income-tax O ficer again issued a notice on March 26, 1963
under section 148 of the new Act in respect of the very
assessment whi ch he earlier unsuccessfully sought to reopen
by means of a notice under section 34(1) (a) of° the 1922
Act . The assessee again challenged the validity of the
notice issued to himby nmeans of another wit ~petition,
before the High Court of Bonmbay. The Hgh Court quashed
that notice on the ground that the Incone-tax Oficer was
not conpetent to issue that notice. It 1is against that
decision, the present appeals have been brought to this
Court.
Section 147 of the 1961 Act provides : |If-
(a) the Income-tax Oficer has/ reason to
believe that, by reason of the om ssion or
failure on the part of an assessee to make a
return under Section 139 for any assessnent
year to the Incone-tax Officer or to disclose
fully and truly all material facts necessary
for his ’'assessment for that vyear, incone
chargeable to tax has escaped assessnent for
that year, or
(b) notwi t hstanding that there has been no
om ssion or failure as nmentioned in clause (a)
on the part of the assessee, the Incone-tax
O ficer has
616
consequence of information in his possession
reason to believe that incone chargeable to
tax has escaped assessnment for any assessnent
year,
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he may, subject to the provisions of Sections
148 to 153 assess or re-assess such incone or
re-conput e the loss or the depreci ati on
al l owance, as the case my be, for t he
assessment year concerned (hereinafter in
Sections 148 to 153 referred to as the
rel evant assessnent year)".

Section 148 reads

"(1) Before nmking the assessnent, re-
assessment or re-conputation under Section
147, the Inconetax O ficer shall serve on the
assessee a notice containing all or any of the

requi rements whi ch may be included in a
noti ce under sub-section. (2) of section 139;
and the provisions of this Act shall, so far

as may be, apply accordingly as if the notice
were-a notice issued under that sub-section.
(2) The Incone-tax Oficer shall, before
i ssuing any notice under this section record
hi s reasons for doing so."

Section 149 prescribes the time limt for
issuing a notice under Section 148. Sub-
section (i) of Section 149 says:

"No notice under Section 148 shall be issued-

(a) in cases falling under Clause (a) of
Section 147-
(i) for the relevant assessnment vyear, if

ei ght years have el apsed fromthe end of that
year, - unl ess the case falls under. sub-clause
(i) (i)

Section 297 deals with repeals and savi ngs.
Section 297 2 (d) (ii) reads thus :-

"Notwi thstanding the repeal” of the " Indian
I ncometax Act 1922 (ii) of 1922 (hereinafter

referred to as the repealed Act) (d)
where in respect of any assessment @ year
after the year ending on the 31st day of March
1940 :

(1) e e

(ii) any income chargeable to tax had escaped
assessment wi t hin the neaning of t hat
expression in Section 147 and no proceedi ngs
under section 34 of the repealed Act in
respect of any such
617
i ncone are pending at the conmencenent of this
Act, a notice under Section 148 may, subject
to the provisions contained in Section 149 or
section 150, be issued with respect to /that
assesnment year and all the provisions of this
Act shal |l apply accordi ngly". (Enphasi s
suppl i ed).
The only question for decision in these appeals is whether
the proceedings initiated by the notice under section 34(1)
(a) of the 1922 Act were pending at the tine when the new
Act cane into force. It is not denied that such proceedings
were factually pending. But what was contended by M. B.
Sen, | earned counsel for the department was that that notice
being an invalid notice on the ground that that was barred
by limtation, the proceedings initiated on basis of that
noti ce shoul d be considered as not pending in the eye of the
law. We are unable to accept this contention. Wat section
297 (2) (a) (ii) requires is the factual pendency of a
proceedi ng under section 34 of the repealed Act. The
guesti on whet her that proceeding was barred by linitation or
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not isirrelevant. It is not denied that those proceedings
were initiated by a conpetent authority. Those- proceedings
were quashed for the reason that notice under section 34 of
1922 Act was issued beyond the tine prescribed by Iaw
Hence it cannot be said that no proceedi ng under section 34
of the 1922 Act either factually or legally was pending at
the time when the new Act cane into force
Qur above concl usi on receives support fromthe decision of
this Court in Raja Kulkarni and others v. The State of
Bonbay(1). Therein the question that arose for decision was
whet her an appeal under section 24 of the Industria
Di sputes Act, 1950 can be said to have been pending if that
appeal was inconpetent or invalid for some reason. Thi s
Court ruled that what was necessary was the factual pendency
of the appeal and not that it should have been a valid or
conpetent one under the provisions of the linmtation Act or
such ot her adjectival |aw.
The proceedi ngs pendi ng before a conpetent authority cannot
be said to be not pending nerely because that no relief can
be granted  in that proceedings because of the bar of
[imtation. I'n Mel a Ram & Sons v. Conmi ssioner of Incone
Tax, Punjab(’:) it was contended before this Court that any
appeal which is barred by linitation cannot be considered as
an appeal properly presented under Section 30 of the Indian
Income Tax Act, 1922.  This Court rejected that contention
observing :
(1) [1954] S.C.R 384.
(2) 29 1.T.R p. 607.
618
"it an appeal is not presented wthin that
time (within the prescribed tinme) does that
cease to be an appeal as provided under
section 30(1) ? It is well ~established that
rules of limtation pertain to the domain of
adjectival law, and that they operate only to
bar the renedy but not to extinguish the
right. An appeal preferred in accordance with
Section 30(1) nust, therefore, be an appeal in
the eye of law, though having been presented
beyond the period nentioned in-section 30(2)
it isliable to be dismssed in linmne."
We have no doubt in our mnd that the proceedings initiated
under Section 34(1) (a) of the 1922 Act were pending at the
time 1961 Act cane into force and that being so the |ncome-
tax O ficer was not conpetent to issue any fresh  notice
under section 148 of the 1961 Act.
In the result Cvil Appeal No. 1301 of 71 fails and the sane
is dismssed with costs. GCvil Appeal No. 1981 of 68 is
di sm ssed as not being naintainable. Parties to bear their
own costs in this appeal
K. B. N Appeal s
di sm ssed
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