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ACT:

Conpul sory retirenent-Appointing authority as per Rule
2(a) of C C S (CCA Rules 1965 is Conmptroller & Auditor
General of India-Conpulsory retirement orders under F.R
56(j) issued by the Director of Commercial Audit is contrary
to law and il egal

HEADNOTE

Al'l owi ng the appeal by special |eave, the Court,
N

HELD. Rule 2(a) of the CCS (CCA) Rules, 1965
states, after setting out alternative authorities, that the
appointing authority is one out of four categories who is
the highest, by using the expression "whichever authority is
the highest". There is no doubt that of the four classes of
authorities listed under Rule 2(a), the one falling under
sub-rule (iii) viz. Conptroller & Auditor General (in the
present case) is the highest. Therefore the order of the
retirement to be legal nust be issued by the Conptroller &
Auditor General. The inmpugned order of retirenent issued by
the Director of the Conmercial Audit who is a |esser
official is contrary to |law. On account of the contravention
of FFR 56(j) read wth rule 2(a) of the CCS (CCA)
Rul es, 1965, the retirenent is illegal. [555 E-G 556 B]
oservati on:

Adm nistrative law is a course necessary for

adm nistrative officers at the highest |evels so that

such flaws may not vitiate orders they pass.

JUDGVENT:

ClVIL APPELLATE JURISDICTION. GCvil Appeal No. 174 of
1976.

Appeal by Special Leave fromthe Judgnent and order
dated 1-11-1974 of the Del hi Hi gh Court in L.P.A No. 19/71.

P. P. Rao, A K Gnguli and R Venkataramani for the
Appel | ant .

T. A Francis and Mss A Subhashini for the
Respondent s.

The Judgnent of the Court was delivered by

KRI SHNA | YER, J:-This appeal by special |eave raises a
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short question as to whether the appellant, who was retired
under Rule 56(j) of the Fundamental Rules was so retired by
a conpetent authority contenplated by the rule. Adnmittedly
he was appointed by the Conptroller and Auditor CGeneral. The
only point that arises or, at any rate, we are concerned
with is, as to whether the retirement order is in conformty
with Rule 2(a) of the CCS (CCA) Rules 1965. The
appoi nti ng

555

authority according to Rule 56(j) is the conpetent
authority. Who then, is the appointing authority in the
context of this case? The answer is to be sought under Rule
2(a) which reads thus:

“In these rules, unless the context otherw se,
requires

2 (a) appointing authority in relation to a
Gover nnent servant neans-

(i) the authority enpowered to nake appoi ntments
to the Service of which the Government servant is for
the time being a nmenber or to the grade of the Service
in which the Governnent servant is for the tine being
i ncl uded, or

(ii) the authority, empowered to nake appoi ntments
to the post which the Government servant for the tine
bei ng hol ds, or

(iii) the authority which appoi nted the Governnent
servant to such Service, grade or post, ‘as the case my
be, or

(iv) where ‘the CGovernnent servant having been a
per manent menber of any other service of having
substantively hel d any other pernmanent post, has been
in continuous enpl oyment  of the Governnent t he
aut hority which appointed himto that service or to any
grade in that service or to that post.
whi chever authority is the highest authority."”

The nost significant part of the rule states, after
setting out alternative authorities, that the appointing
authority is one out of these four categories who is the
hi ghest. This is enphatically brought out by the expression
"whi chever authority is the highest™. There is no doubt that
anong the four classes of authorities listed under Rule
2(a), the one falling under sub-rule (iii) viz. Conptroller
and Auditor general (in the present case) is the highest. It
evidently follows-that the order of retirenent to be |egal
nmust be issued by the Conptroller and Auditor General, but
actually the inpugned order of retirenent was issued by the
Director of Conmmercial Audit. In fact the  order of
retirement runs thus:

"Whereas the Director of Comercial Audit is of
the opinion that it is in the public interest to'to do
so.. "

OQobviously the Director of Commercial Audit is a |lesser
official. The conclusion is, therefore, inescapable that the
conpul sory retirenent is contrary to |aw

556

The High Court, in its extensive judgnment, considered
the schene of the rules and, indeed, referred to the point
nmentioned above but after highlighting this question as one
nost enphasi sed by the appellant, has slurred over the point
and proceeded to discussion of other issues. W are
concerned with the vital-perhaps the fatal-aspect of the
order which has not received due attention at the hands of
the High Court. In this view, on account of the
contravention of F. R 56(j) read with Rule 2(a) of the
(C.C.A), we are constrained to cone to the conclusion that
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the retirement is illegal
The appellant has already beconme suparannuated and
therefore, he wll be eligible to his salary (by which we

nmean to include other allowances automatically adnissible
and going with salary) for the period between the date of
conpul sory retirenent and the date of actual superannuation
at the age of 58.

It is wunfortunate that this legal flaw has proved
fatal. Administrative law is a course necessary for
admi nistrative officers at the highest [evels so that such
flaws may not vitiate orders they pass. Eventually
CGovernment is put to considerable loss for no fault of it
except that no proper legal training in this branch of the
law for the concerned officers had been given by it. Wth

these observations we allow the appeal, but parties wll
bear their costs.
V. D. K. Appeal al | owed.
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