http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 17

CASE NO.:
Appeal (crl.) 1036 of 2005

PETI TI ONER
Tar keshwar Sahu

RESPONDENT:
State of Bi har (Now Jhar khand)

DATE OF JUDGVENT: 29/09/2006

BENCH
S. B. SINHA & DALVEER BHANDAR

JUDGVENT:
JUDGMENT

DALVEER BHANDARI , J.

Thi s appeal is directed against the judgnent of the
Jhar khand Hi gh Court at -Ranchi, Jharkhand passed in
Crimnal Appeal No.277 of 1999, dism ssing the appea
filed by the Appellant and uphol di ng the judgnent of the
Addi tional Judicial Comm ssioner, Ranchi, whereby the
Appel l ant was found guilty for the offence punishable
under Sections 376/511 of |ndian Penal” Code and was
sentenced to undergo rigorous inprisonnent for seven
years.

Facts which are necessary to dispose of this appeal
in nutshell, are as follows.

On 18th February, 1998, at about1.30 a.m, Tara
Muni Kumari, aged about 12 years, cane out of her
house to answer the call of nature. ~ The appellant at that
time had forcibly taken her to his Gunti for comitting
illicit sexual intercourse with her. The said Gunti of the
appel l ant was only few feet away fromthe house of the
prosecutrix. It is alleged that the prosecutrix raised an
alarm and inmredi ately thereafter several persons
i ncluding P\ Ram Charan Bai tha, the informant and
the father of the prosecutrix, Sahdeo Sahu PW2,
Deonandan Sahu PWB the Sarpanch of the vill age,
Jewal al Sahu PWs came fromthe adjoining houses and
caught the appellant before he coul d even nmake any
attenpt to ravish her. Due to imediate arrival of PWM
and other co-villagers on hearing hue and cry raised by
the prosecutrix, the appellant could not succeed in
ravi shing her. Imediately after this episode, PW Ram
Charan Baitha, father of the prosecutrix along wth-other
villagers, who appeared as witnesses in this case, had
gone to the police station and | odged a first informtion
report at 2.30 a.m The FIR was | odged w thin one hour
of the incident. Al the persons who had gone to the
police station and | ater appeared as w tnesses were
residing in the close vicinity and were natural w tnesses
to the incident. The appellant was charged for the
of f ence puni shabl e under Sections 376/511 IPC, to
whi ch he did not plead guilty and claimed hinmself to be
i nnocent . According to him he was falsely inplicated in
the instant case at the instance of Gyan Kumar Sahu
PW and the informant Ram Charan Baitha PW.

The prosecution had exam ned ten witnesses to
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substantiate its case. The prosecutrix Tara Mini Kunar
was exanm ned as PW. Sahdeo Sahu PW2, a retired
school teacher, who resided in the same vicinity.
Deonandan Sahu, another nei ghbour was exam ned as

PWB. Bahadur Baitha, the brother of the prosecutrix
was exam ned as PW. Gyan Kumar Sahu, a student of
Modern Col | ege was exami ned as PWs. Jewal al Sahu

was exam ned as PWV6. Manj u Devi, nother of the
prosecutrix was exam ned as PW8. Ram Prasad Baitha
grandf at her of the prosecutrix was exam ned as PW and
| shwar Dayal Singh, Assistant Sub-Inspector was

exam ned as PWLO.

The statenents of P to PWb are consistent, in

which all of them had stated that they resided in close
proximty to the house of the accused and victim Tara
Muni Kurmari. On 18.2.1998, at 1.30 a.m, on hearing an
al arm of the prosecutrix, they got up and ran to the
@unti of the appellant and found that the prosecutrix
Tara Muni' Kumari was crying in front of the appellant

Tar keshwar_Sahu. Nunber of villagers had al so

assenbled there. 1In the presence of all of them she had
narrated that the appellant had forcibly lifted her and
took her to his Gunti with the clear intention to outrage
her nodesty but the appellant had failed in his attenpt
because on raising an alarmby the prosecutrix the father
of the prosecutrix and other villagers had assenbl ed
there. Statenents of PW to PWsb were recorded during
24.6.1998 to 15.7.1998. Their statenments by and | arge
narrate the consistent version: ~These wi tnesses firmy
wi thstood the cross-examnation. Oher set of witnesses
who were examined |later on from 12.8.1998 to 10.3.1999
had not supported the version of the prosecution and
consequently they were declared hostile. It is quite
evident that the wi tnesses which were exam ned from
12.8.1998 to 10.3.1999 were won over by the appell ant.
There is clear and cogent evidence of PWM to PWs on
record supporting the entire prosecution story. The
prosecutrix, PW was declared hostile but in her cross-
exam nation she had clearly nentioned as under
"Tarkeshwar Sahu tried to conmt rape on ny

person, but did not succeed due to protest

made by nme; he used to tease other girls also."

In further cross-exam nation, PW stated that "I cannot
tell who the person was."

On the basis of the above statement, PW was
decl ared hostile. PWB and PW al so did not support the
prosecution story and they were al so decl ared hosti le.
| shwar Dayal Singh, Assistant Sub-I|nspector was
exam ned as PW0. He gave el aborate description of the
@Qunti. He submitted that he had recorded the
statenments of the witnesses. According to the statements
of the witnesses, they saw Tara Miuni and Tar keshwar
conm ng out of the @Gunti. The prosecutrix clearly stated
that the appellant forcibly took her and kept her inside
the Gunti. The prosecutrix further stated that the
appel l ant took her in his lap inside the Gunti and told
her to lie down with the intention to commt rape on her
The trial court arrived at a finding that the prosecution
had fully established the charge under sections 376/511
| PC agai nst the appel |l ant Tarkeshwar Sahu beyond al
reasonabl e doubt. Consequently, the appellant was
found guilty under sections 376/511 | PC and he was
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convi cted and sentenced to seven years rigorous
i mprisonnent.

Bei ng aggrieved by the judgment of the trial court,
the appell ant had preferred an appeal before the
Jhar khand H gh Court at Ranchi. The |earned Single
Judge carefully scrutinized the entire evidence on record.
The Hi gh Court observed that there is a twelve feet wide
road which intervenes between the house of the appell ant
and that of the informant PWL, the father of the
prosecutrix. The Gumi in question was in the east of the
house of the appellant and was on the front of the road.
The Investigating Oficer, in para 9 of his evidence, had
deposed that the distance of the Gumi fromthe place
where prosecutrix had gone to answer the call of nature
was about 50 yards. The H-gh Court al so observed that
there was evidence on record to show that the houses of
PW 2, 3, 4 and 5 were |ocated close to the said Gunti
It was established fromthe evidence on record that the
appel | ant' used to sleep in the said Gunti for the |ast
three nonths prior to the alleged incident whereas, his
parents used to sleep in the house. The Hi gh Court had
critically exam ned the entire prosecution version.
Rel evant portion of ‘the judgnent reads as under
"PW Tara Muni Kunari, the daughter of the
i nfornmant has deposed that in the night of the
occurrence she had conme out from her house for
nature’s call and one unknown person caught her
and attenpted to confine her in the said Gunti
and she raised al arnms and t he neighbours cane
there and they caught the said man. However,
she was decl ared hostile by the prosecution. ~She
has stated in her cross-exam nation that it was a
dar k ni ght and nothi ng was vi si bl e and she did
not identify that nan and she also did not know
his name till date

Manj u Devi, PWB nother of Tara Mini. Kunari

has deposed that Tara Muni Kumari had cone out

of her house for nature’s call and one unknown
person carried her inside the Gunti stuffing her
nmout h and on her alarns she canme to the Gunti

and saw her daughter and the said man

(Tarkeswar Sahu) coming out of the said GQunti

She has al so deposed that she does not identify
that man. She has al so been decl ared hostile by
the prosecution. In her cross-exam nation, she
has di scl osed that the person who has carried her
daughter inside the said Gumi is not the resident
of the locality and she does not identify him

Ram Prasad Baitha, PW the paternal grand

father of Tara Muni Kumari who has al so been
decl ared hostile by the prosecution has deposed
that Tara Muni Kumari had told her that one
unknown person has carried her to the said
Qunti. It, therefore, appears fromthe evidence of
PW 7,8 and 9 that they have not naned the
appel l ant as a participant in the occurrence
carrying Tara Muni Kumari fromthe place where
she had gone for nature's call to the said GQunti
However, PW has deposed very categorically that
the persons who had assenbl ed there had
apprehended the said man and PWB Deonandan

Sahu has deposed that the said apprehended
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person was none but the appellant who has been
brought to the police station. It is equally relevant

to nention here that PW and PW8 however
corroborates the prosecution case that Tara Min
Kumari has been carried to the said Gumi and
confined there and she has raised alarns. PW
Ram Charan Baitha, the informant has deposed

that on the alarns rai sed by her daughter Tara
Muni Kumari, he ran to the said Gunti bel onging

to the appellant and found Tara Muni Kumar

crying there in front of the said Gunti and the
vill agers came there. However, he has al so stated
in the next breath that Tara Muni Kumari was
raising alarms inside the Gumti and the appell ant
opened the Gunti and Tara Muni Kumari and the
appel | ant cane out of the said Gunti. He has
further deposed that on query Tara Muni Kunari
told himthat when she had cone for the nature’s
call the appellant forcibly carried her and brought
her inside the GQumi where he attenpted to ravish
her but because she raised alarns the appellant
coul d not succeed in ravishing her

PW2 Sahdeo Sahu, PWB Deonandan Sahu

and PW Bahadur Baithain their evidence on

oat h has corroborated the testinony of the
informant in naterial particulars. PW had al so
cone to the place of .occurrence on alarns and
when he reached to the place of occurrence he
found Tara Muni Kumari_ outside the Gunti and

he was told about the incident. 1It, therefore,
stands established by the evidence on the record
that Tara Muni Kunari was carried to the said
@unti and confined there and on al arnms when the

i nformant and ot hers assenbl ed there she came

out of the said Gunti along with the appellant
who was apprehended by them and brought to the
police station and inside the said Gunti the
appel | ant had made attenpt to ravish her but due
to the intervening circunstance he could not
succeed in his attenpt in respect thereof. Even
PW in para 9 of his cross exam nation has stated
that the parents of the appellant had al so
acconpani ed the informant and others to the said
police station along with the appellant who was
apprehended by the informant and others. It is a
ci rcunst ance of uni npeachabl e character which
supports the prosecution case regarding the
participation of the appellant in the occurrence in
guestion and in this view of the natter the
absence of identification of the appellant by PW
and PW8 does not cut nuch ice. Furthernore,

PWO, the I.O has categorically deposed that PW
has stated before himthat the appellant has lifted
her in his lap and confined her in the Gumti and
attenpted to ravish her and PW8 in her statenent
has al so stated that PW Tara Muni had tol d her
that the appellant has carried her to the said
Qunti. It, therefore, appears that PW and PW3
have deliberately suppressed in their evidence
regarding the identification of the appellant as a
participant in this case. Thus, the non-
identification by PW and PW8 of the appellant as
a participant in the occurrence in question in view
of the overwhel m ng evidence of the other
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wi t nesses of the prosecuti on who are natural
conpetent and i ndependent wi tness of the

occurrence does not at all cast a cloud of

suspicion to the credibility of the warf and woof of
the prosecution case."

The High Court al so observed that the prosecution

wi t nesses had no aninus to depose fal sely against the
appel l ant. According to the inpugned judgment, there
was no senbl ance of enmity between the appellant on

one hand and PW 1 to 4, 7, 8 and 9 on the other
According to the Hi gh Court, all the witnesses were the
nost natural and i ndependent w tnesses of the incident
and there was nothing on record to show that they had
any ani nus, grudge or vendetta agai nst the appellant to
depose fal sely against the appellant. 1In this view of the
matter, the High Court did not see any justification in
di scarding their testinmony. The Hi gh Court

i ndependently came to the finding that false inplication
of the appellant was totally ruled out in the facts and
circunst ances of this case. According to the H gh Court,
the trial court was perfectly justified in awarding the
sentence of seven years rigorous inprisonment to the
appel | ant and consequently the appeal filed by the
appel | ant was di sm ssed by the H gh Court.

Lookiing to the gravity of the offence, we ourselves
have exani ned the entire evi dence and docunents on
record. Even on close scrutiny and marshalling of
evi dence, we could not persuade ourselves to take a
di fferent view than taken by the courts bel owas far as
the conviction of the appellant is concerned. In our
consi dered view, the prosecution versionis both, truthfu
and credible. W are clearly of the view that the
appel l ant had forcibly taken the prosecutrix to the Gunt
to outrage her nodesty but before he could do anything,
on raising an alarm by the prosecutrix, the father of the
prosecutrix and other villagers had assenbl ed there and
she was rescued.

Now, the npot question which squarely falls for our
consi deration pertains to the correct and appropriate
sections of the Indian Penal Code under which the
appellant is required to be convicted according to the
of fence he had conmitted. The trial court and the Hi gh
Court had convicted the appellant under Sections
376/511 IPC. In order to arrive at the correct

concl usion, we deemit appropriate to exam ne the basic
i ngredi ents of section 375 | PC puni shabl e under Section
376 I PC to denonstrate whether the conviction of the
appel | ant under Sections 376/511 I PC is sustainable.
"375. Rape.--A man is said to commt "rape" who,

except in the case hereinafter excepted, has sexua
intercourse with a woman under circunstances

falling under any of the six follow ng descriptions:-
First. \026 Against her wll.

Secondly. \026 Wthout her consent.

Thirdly. \026 Wth her consent, when her consent
has been obtai ned by putting her or

any person in whom she is interested

in fear of death or of hurt.
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Fourthly. V026 Wth her consent, when the man knows
that he is not her husband, and that

her consent is given because she

believes that he is another nman to

whom she is or believes herself to be

lawful ly married.

Fifthly. \026 Wth her consent, when, at the tinme of
gi ving such consent, by reason of

unsoundness of mind or intoxication or

the admi nistration by himpersonally

or through anot her of any stupefying or

unwhol esome subst ance, she is unable

to understand the nature and

consequences of that to which she

gi ves consent.

Sixthly. \026 Wth or w thout her consent, when she
i s under sixteen years of age.

Expl anation.\ 026 Penetration is sufficient to
constitute the sexual intercourse necessary to the
of fence of rape.

Exception.\ 026 Sexual intercourse by a nan
with his own wife, the wife not being under fifteen
years of age, is not rape."

Under Section 375 | PC, six categories indicated
above are the basic ingredients of the offence. 1In the
facts and circunstances of this case, the prosecutrix was
about 12 years of age, therefore, her consent was
irrelevant. The appellant had forcibly taken her to his
Qunti with the intention of comm tting sexua
intercourse with her. The inportant ingredient of the
of fence under Section 375 punishabl e under Section 376
IPCis penetration which is altogether mssing in the
instant case. No offence under Section 376 | PC can be
nmade out unl ess there was penetration to sonme extent.

I n absence of penetration to any extent woul d not bring
the of fence of the appellant within the four corners of
Section 375 of the Indian Penal Code. Therefore, the
basi c ingredients for proving a charge of rape are the
acconpl i shment of the act with force. The other

i mportant ingredient is penetration of the male organ
within the | abia majora or the vulva or pudenda wth or
wi t hout any em ssion of senen or even an attenpt at
penetration into the private part of the victimconpletely,
partially or slightly would be enough for the purpose of
Sections 375 and 376 IPC. This Court had an occasion

to deal with the basic ingredients of this offencein the
case of State of U.P. v. Babul Nath . In this case, this
Court dealt with the basic ingredients of the offence
under Section 375 in the foll ow ng words: -

"8. It may here be noticed that Section 375 of

the I PC defines rape and the Explanation to

Section 375 reads as foll ows:

"Expl anation:\ 026 Penetration is

sufficient to constitute the sexua

i ntercourse necessary to the offence of

rape."”

Fromt he Expl anation reproduced above it is

distinctly clear that ingredients which are

essential for proving a charge of rape are the
acconpl i shment of the act with force and
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resi stance. To constitute the offence of rape
neither Section 375 of |IPC nor the Explanation
attached thereto require that there should
necessarily be conpl ete penetration of the penis
into the private part of the victinlprosecutrix. In
ot her words to constitute the offence of rape it is
not at all necessary that there should be conplete
penetration of the nmale organ with em ssi on of
senen and rupture of hymen. Even partial or
slightest penetration of the male organ within the
| abia majora or the vulva or pudenda with or

wi t hout any em ssion of senen or even an attenpt

at penetration into the private part of the victim
woul d be quite enough for the purpose of Sections
375 and 376 of IPC. That being so it is quite
possible to cormit |egally the offence of rape even
wi t hout causing any injury to the genitals or

| eavi ng any semnal stains. But in the present

case before us as noticed above there is nore than
enough evi dence positively showi ng that there was
sexual activity on the victimand she was

subj ected to sexual assault without which she

woul d not have sustained injuries of the nature
found on her private part by the doctor who

exam ned her."

The ingredients of the offence have al'so been

exam ned by the Kerala H gh Court in the case of State
of Kerala v. Kundumkara CGovindam. ~In this case,
the Court observed as under

"The crux of the offence u/s 376 IPCis rape and it
postul ates a sexual intercourse. The word
"intercourse" nmeans sexual connection. It nmay be
defined as mutual frequent action by nmenbers of

i ndependent organi zation. By a metaphor the

word "intercourse"” |ike the word "comerce" is
applied to the relation of sexes. In intercourse
there is tenporary visitation of one organization by
a nenber of the other organization for certain
clearly defined and |imted objects. The primary
object of the visiting organization is to obtain
euphoria by neans of a detent of the nerves
consequent on the sexual crisis. There is no

i ntercourse unless the visiting nmenber is

envel oped at | east partially by the visited

organi zation, for intercourse connotes reciprocity.
In intercourse between thighs the visiting male
organ is envel oped at |east partially by the
organismyvisited, the thighs; the thighs are kept
together and tight."

The word "penetrate", according to Concise Oxford
Dictionary means "find access into or through, pass
t hrough".

In order to constitute rape, what section 375 | PC
requires is nmedical evidence of penetration, and this my
occur and the hynmen remain intact. 1In view of the
expl anation to section 375, nere penetration of penis in
vagina is an offence of rape. Slightest penetration is
sufficient for conviction under Section 376 |PC

Position of lawin England is the sane. To
constitute the offence of rape, there nust be a
penetration . Even the slightest, penetration will be
sufficient. Were a penetration was proved, but not of
such a depth as to injure the hynen, still it was held to
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be sufficient to constitute the crine of rape. This
principle has been laid down in Rv. MRue and R v.

Allen . 1In the case of Rv. Hughes and Rv. Lines , the
Court has taken the view that 'proof of the rupture of the
hymen i s unnecessary’. |In the case of R v. Marsden

the Court has laid down that "it is now unnecessary to
prove actual em ssion of seed; sexual intercourse is
deened conpl ete upon proof of penetration only.

In the case of Nirmal Kumar v. State , the Court
hel d as under: -

"Even slightest degree of penetration of the vulva
by the penis with or without em ssion of senmen is
sufficient to constitute the offence of rape. The
accused in this case had committed rape upon a

m nor girl aged 4 years-and he could not explain

the reasons regardi ng congestion of |abia mjora,

| abi a mi nora and redness of inner side of |abia

m nor and vagi nal nmucosa of victim Stains of

senen were al so found on the underwear worn by

the accused. The conviction of accused held
proper."

The distinction between rape and crimnal assault
has been aptly described in the English case Rex v.
Janes Lloyd . In this case, while sunming up the
charge to the jury, Justice Patterson observed

“I'n order to find the prisoner guilty of an
assault with intent to conmt a rape, you mnust be
satisfied that the prisoner, when he |aid hold of
the prosecutrix, not only desired to gratify his
passi ons upon her person but that he intended to
do so at all events, and notwi thstandi ng any
resi stance on her part."

A simlar case was decided by Mrza and Broonfield
JJ. of the Bonbay Hi gh Court in Ahnmed Asalt
Mrkhan . In that case the conplainant, a mlkmaid,
aged 12 or 13 years, who was hawking mlk, entered 'the
accused house to deliver nmilk. The accused got up from
the bed on which he was |ying and chained the door from
inside. He then removed his clothes and the girl’s
petticoat, picked her up, laid her on the bed, and sat on
her chest. He put his hand over 'her nmouth to prevent
her crying and placed his private part agai nst hers.
There was no penetration. The girl struggled and cried
and so the accused desi sted and she got up, unchai ned
the door and went out. It was held that the accused was
not guilty of attenpt to commt rape but of indecent
assault. The point of distinction between an offence to
conmit rape and to commit indecent assault is that there
shoul d be some action on the part of the accused which
woul d show that he is just going to have sexua
connection with her.

In Hal shury’s Statutes of England and Wales, 4th
Edition, Vol. 12, it is sated that even the slightest degree
of penetration is sufficient to prove sexual intercourse.

In Encycl opaedia of Crinme and Justice (Vol. 4 page
1356), it is stated "\005 even slight penetration is sufficient
and em ssion i s unnecessary".

In the case of Aman Kumar & Anr. v. State of
Haryana , this Court stated as under
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"Penetration is the sine qua non for an
of fence of rape. In order to constitute
penetration, there nust be evidence clear and
cogent to prove that sone part of the virile
nmenber of the accused was within the | abia of
the pudendum of the woman, no matter how
little."

In view of the catena of judgnents of I|ndian and

English Courts, it is abundantly clear that slight degree
of penetration of the penis in vagina is sufficient to hold
accused guilty for the offence under Section 375 IPC
puni shabl e under Section 376 |PC.
In the backdrop of settled |egal position, when we
exam ne the instant case, the concl usion becones
irresistible that the conviction of the appellant under
Sections 376/ 511 IPC is wholly unsustainable. Wat to
tal k about the penetration, there has not been any
attenpt of penetration to the slightest degree. The
appel | ant'_had neither undressed hinself nor even asked
the prosecutrix to undress so there was no question of
penetration. |In the absence of any attenpt to penetrate,
the conviction under Section 376/511 IPCis wholly
illegal and unsustai'nabl e.
In the instant case, the accused has been charged
with Sections 376/511 IPC only. |n absence of charge
under any other section, the question now arises -
whet her the accused shoul d be acquitted; or whether he
shoul d be convicted for conmitting any other offence
pertaining to forcibly outraging the nodesty of a girl. In
a situation like this, we would |ike to i nvoke Section 222
of the Code of Crimnal Procedure, which provides that in
a case where the accused is charged with a nmajor offence
and the said charge is not proved, the accused may be
convi cted of the m nor offence, though he was not
charged with it. Section 222 Cr.P.C. reads as under: -
"222. When of fence proved included in
of fence charged.\027(1) When a person is charged
with an offence consisting of several particulars, a
conbi nati on of sone only of which constitutes a
conpl ete m nor offence, and such conbination is
proved, but the remaining particulars are not
proved, he may be convicted of the mnor offence,
though he was not charged with it.

(2) When a person is charged with an
of fence and facts are proved which reduce it to a
m nor of fence, he may be convicted of the m nor
of fence, although he is not charged with it.

(3) When a person is charged with an
of fence, he may be convicted of an attenpt to
commt such offence although the attenpt is not
separately charged

(4) Nothing in this section shall be deened
to authorise a conviction of any mnor offence
where the conditions requisite for the initiation of
proceedi ngs in respect of that m nor offence have
not been satisfied."

In this section, two illustrations have been given
whi ch woul d anply describe that when an accused is
charged with major offence and the ingredients of the
nmaj or of fence are m ssing and ingredients of mnor
of fence are nmade out then he may be convicted for the
m nor of fence even though he was not charged with it.
Both the illustrations given in the said section read as
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under :

"(a) A is charged under section 407 of the Indian
Penal Code (45 of 1860) with criminal breach of
trust in respect of property entrusted to himas a
carrier. It appears that he did commt crimna
breach of trust under section 406 of that Code in
respect of the property, but that it was not
entrusted to himas a carrier. He may be convicted
of crimnal breach of trust under the said section
406.

(b) A is charged under section 325 of the Indian
Penal Code (45 of 1860), with causing grievous

hurt. He proves that he acted on grave and

sudden provocati on. He nmay be convicted under
section 335 of that Code."

In the case Lakhjit Singh & Another v. State of
Punjab , this Court had an occasion to exam ne the
simlar question of law. In this case, the accused was
charged and tried under Section 302 of the Indian Pena
Code but ingredients of Section 302 were nissing but
i ngredi ents of Section 306 were present, therefore, the
Court deened it proper to convert the conviction of the
appel l ant from Section 302 to Section 306 IPC. In this
case, it was urged 'that the accused cannot be tried under
Section 306 | PC because the accused were not put to
notice to neet a charge under Section 306 |IPC and,
therefore, they are prejudiced by not fram ng a charge
under Section 306 |PC, therefore, presunption under
Section 113-A of Indian Evidence Act cannot be drawn
and consequently a conviction-under Section 306 1PC
cannot be awarded. According to this Court, in the facts
and circunstances, section 306 was attracted and the
appel l ants’ conviction under Section 302 1PC was set
asi de and instead they were convicted under section 306
| PC.

A three-Judge Bench of thi's Court in the case of
Shammsaheb M Milttani v. State of Karnataka had
an occasion to deal with Section 222 of the Code of
Crimnal Procedure. The Court canme to the concl usion
that when an accused is charged with a major offence

and if the ingredients of major offence are not proved, the

accused can be convicted for mnor offence, if ingredients

of m nor offence are available. The relevant discussionis

in paragraphs 16, 17 and 18 of the judgment, which read
as under: -

"16. VWhat is neant by "a minor offence" for the
pur pose of Section 222 of the Code? Although the
sai d expression is not defined in the Code it can

be discerned fromthe context that the test of

m nor offence is not nerely that the prescribed

puni shment is |less than the najor offence. The

two illustrations provided in the section would
bring the above point home well. Only if the two

of fences are cognate of fences, wherein the main

i ngredi ents are conmon, the one punishabl e

anong themwith a | esser sentence can be

regarded as a minor offence vis-‘-vis the other

of f ence.

17. The conposition of the of fence under Section
304-B IPCis vastly different fromthe formation of
the of fence of nurder under Section 302 |IPC and
hence the forner cannot be regarded as m nor

offence vis-‘-vis the latter. However, the position
woul d be di fferent when the charge al so contains
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the of fence under Section 498-A | PC (husband or

rel ati ve of husband of a wonman subjecting her to
cruelty). As the world "cruelty" is explained as
including, inter alia,

"harassnent of the woman where such

harassment is with a view to coercing her or

any person related to her to neet any

unl awful demand for any property or

val uabl e security or is on account of failure

by her or any person related to her to neet

such demand".

18. So when a person is charged with an offence
under Section 302 and 498-A | PC on the

al l egation that he caused the death of a bride after
subj ecting her to harassnent with a denmand for
dowy, within a period of 7 years of marriage, a
situation may arise, as in this case, that the

of fence of nurder is not established as against the
accused. /Nonetheless, all other ingredients
necessary for the offence under Section 304-B | PC
woul d stand established. Can the accused be
convicted in such a case for the of fence under
Section 304-B I PC wit hout the said offence

form ng part of the charge?"

On careful analysis of the prosecution evidence and
documents on record, the appellant cannot be held guilty
for coomitting an of fence puni shabl-e under Sections

376/ 511 I PC. According to the version of the prosecution
the appellant had forcibly takenthe prosecutrix to his
GQunti for commtting illicit intercourse with her. But
bef ore the appellant coul d ravish the prosecutrix, she
rai sed an alarmand i medi ately thereafter, her father
PWL Ram Charan Bai tha and other co-villagers residing

in the vicinity assenbled at the spot and i mediately
thereafter, the appellant and the prosecutrix came out of
the Gunti. In this view of the matter, no of fence under
Sections 376/511 IPCis made out.

In this view of the matter, it has becone inperative

to exanine the |l egal position whether the offence of the
appel lant falls within the four corners of other provisions
incorporated in the Indian Penal Code relating to
outragi ng the nodesty of a woman/girl under Sections

366 and 354.

Section 366 IPC is set out as under

"366. Kidnappi ng, abducting or inducing

worman to conpel her marriage, etc. \026 Woever

ki dnaps or abducts any worman with intent that

she may be conpelled, or knowing it to be likely

that she will be conpelled, to marry any person

against her will, or in order that she may be forced

or seduced to illicit intercourse, or knowing it to

be likely that she will be forced or seduced to illicit

i ntercourse, shall be punished with inprisonnent

of either description for a termwhich may extend
to ten years, and shall also be liable to fine; and
whoever, by means of criminal intinidation as
defined in this Code or of abuse of authority or
any ot her nethod of conpul sion, induces any

worman to go fromany place with intent that she

may be, or knowing that it is likely that she will
be, forced or seduced to illicit intercourse with
anot her person shall be puni shable as aforesaid".

The essential ingredient of the offence punishable
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under Section 366 IPCis that when a person has forcibly
taken a mnor girl with the intention as specified in that
section, then the offence is clearly nade out. |In the

i nstant case, the appellant at about 1.30 a.m has
forcibly taken the prosecutrix/victimto his Gumi wth

the intention of conmtting illicit intercourse then the
of fence committed by the appellant would fall within the
four forecorners of section 366 |PC I n our considered

view, the essential ingredients of the offence punishable
under Section 366 |IPC are clearly present in this case.
We deemit appropriate to briefly reproduce the ratio of
sone deci ded cases.

In Khalilur Ramman v. Enmperor , the Full Bench
has observed as under:
"The intention of the accused is the basis and the
gravanmen of an offence under S.-366. In
consi deri ng whether an offence has been
comm tted under this section, the volition, the
intention and the conduct of the wonan are nihi
ad rem except in so far asthey bear upon the
intent with which the accused ki dnapped or
abducted her. |If the-accused ki dnapped or
abducted the wonan with the necessary intent,
the offence is conpl ete whether or not the accused
succeeded in effecting his purpose, and even if in
the event the woman in fact consented to the
marriage or the illicit intercourse taking place."

This Court in Rajendra v. State of Mharashtra
observed as under:

"Where the Courts had given cogent and

convi nci ng reasons for recording their finding that
the accused had ki dnapped the victimgirl with
intent to seduce her to illicit intercourse,

convi ction of accused under S. 366 was not
interfered with."

The High Court of Delhi in N ranjan Singh v. State
(Del hi) indicated that in what circunstances an offence
under Section 366 IPCis made out. In this case, the
Court, while dealing with a case under Section 366 |PC,
observed as under:
"Where fromthe statement of prosecutrix, a
girl of six years age it was evident that the accused
took her on the pretext of getting her some
bi scuits to public toilets took off her salwar and
al so his own pant made her to lie on the floor and
bent down on her when he was caught hold by a
wat chman in the locality, the accused woul d not
be guilty of an attenpt to rape however he woul d
be guilty of an offence under S. 366 IPC"

In Vishnu v. State of Maharashtra , the Hi gh
Court of Bombay observed as under:
"The accused were alleged to have ki dnapped the
girl below 16 years of age fromthe | awfu
guar di anshi p of her parents and taken her to
another city. The co-accused had sinply net the
girl and had not instigated her to acconpany the
accused. Hence, her conviction was set aside. So
far accused was concerned, his offence of
ki dnappi ng was proved beyond all doubts and he
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was convicted u/s 363/366 | PC. Accused was

however acquitted of the charge of rape u/s 375

| PC as hynen of girl was intact and there were no
outward sign of injuries or violence suggesting the
sexual intercourse and consequently no rape

could be said to have taken place."

In the instant case, the act of the accused proves

that during the ki dnapping of the prosecutrix or forcibly
taking her to the Gumti, the accused had intention or

knew it likely that the prosecutrix would be forced to

have illicit intercourse. Hence, it is not a nmere case of
ki dnappi ng for indecent assault but the purpose for

whi ch ki dnappi ng was done by the accused has been

proved. It is a different matter that the accused failed at
the stage of preparation of commtting the offence itself.

In view of the foregoing facts and circunstances of

the case, we are of the opinion that the crine comitted
by the accused was at initial stage of preparation. The
of fence committed does not come within the purview of

of f ence puni shabl e under Sections 376/511 | PC. The

of fence committed squarely covers the ingredients of
Sections 366 and 354 | PC. The appell ant was charged
under Sections 376/511 | PC but on invoking the
provi si ons of Section 222 of the Code of Crim na
Procedure the accused charged with major offence can

al ways be convicted for the mnor offence, if necessary
i ngredi ents of m nor offence are present.

On the basis of evidence and docunments on record,

in our considered view, the appellant-is also guilty under
Section 354 | PC because all the ingredients of Section
354 I PC are present in the instant case.

Section 354 | PC reads as under

"354. Assault or crimnal force to worman
with intent to outrage her nodesty.- \Woever
assaults or uses crimnal force to any woman,
intending to outrage or knowing it to be likely that
he will thereby outrage her nbdesty, shall be
puni shed with inprisonnent of either description
for a termwhich nmay extend to two years, or with
fine, or with both."

So far as the offence under Section 354 IPCis
concerned, intention to outrage the nodesty of the
worren or know edge that the act of the accused woul d
result in outraging her nodesty is the gravanen of “the
of f ence.

The essence of a wonan’s nodesty is her sex. The

cul pable intention of the accused is the crux of the
matter. The reaction of the woman is very relevant, but
its absence is not always decisive. Mddesty is an
attribute associated with fenmal e hunan beings as a

class. It is a virtue which attaches to a female owing to
her sex.

"Modesty’ is given as "womanly propriety of
behavi our, scrupul ous chastity of thought, speech and
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conduct (in nman or wonmn); reserve or sense of shane
proceeding frominstinctive aversion to i npure or coarse
suggesti ons"”.

The ultimate test for ascertaining whether the

nodesty of a wonman has been outraged, assaulted or
insulted is that the action of the offender should be such
that it nay be perceived as one which is capable of
shocki ng the sense of decency of a woman. A person

sl appi ng on the posterior of a woman in full public glare
woul d anmount to outragi ng her nmodesty for it was not

only an affront to the normal sense of fem nine decency
but also an affront to the dignity of the | ady.

The word 'nodesty’ is not to be interpreted with
reference to the particular victimof the act, but as an
attribute associated with female hunman beings as a
class. /It is avirtue which attaches to a female on
account of her sex.

We deem it appropriate to reproduce the cases of
various Courts indicating circunstances in which the
Court convicted the accused under Section 354 | PC

In State of Kerala/'v. Hanmsa , it was stated as
under :

"What the legislature had in mnd when it

used the word nodesty in Sections 354 and 509 of
the Penal Code was protection of ‘an attribute
which is peculiar to worman, as a virtue which
attaches to a female on-account of her sex:.
Modesty is the attribute of fermal e sex and she
possesses it irrespective of her age.” The two

of fences were created not only in the interest of
the woman concerned, but in the interest of public
norality as well. The question of infringing the
nodesty of a wonman woul d of course depend upon

the custons and habits of the people. Acts which
are outrageous to norality would be outrageous to
nodesty of wonen. No particul ar yardstick of

uni versal application can be made for nmeasuring
the anplitude of nodesty of woman, as it may

vary fromcountry to country or society to society."

A wel | known author Kenny in his book "CQutlines

of Criminal Law' has dealt with the aspect of indecent
assault upon a fenmale. The rel evant passage reads as
under :

"I'n Engl and by the Sexual O fences Act,

1956, an indecent assault upon a fenmale (of any

age) is nmade a ni sdeneanour and on a charge for

i ndecent assault upon a child or young person

under the age of sixteen it is no defence that she

(or he) consented to the act of indecency."

In the case of State of Punjab v. Major Singh , a

t hree-Judge Bench of this Court considered the question
\ 026 whether nodesty of a fermale child of 7= nonths can
al so be outraged. The mgjority view was in affirmative.
Bachawat, J., on behalf of mmjority, opined as under:
"The of fence puni shabl e under section 354

is an assault on or use of crinminal force to a

worman the intention of outraging her nodesty or

with the know edge of the likelihood of doing so.
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The Code does not define, "nbdesty". Wat then
is a wonan’s nodesty?

The essence of a wonan’s nodesty is her

sex. The nodesty of an adult fenmale is wit |arge
on her body. Young or old intelligent or inbecile,
awake or sl eeping, the wonman possesses a

nodesty capabl e of being outraged. Whoever uses
crimnal force to her with intent to outrage her
nodesty conmits an of fence puni shabl e under

Section 354. The cul pable intention of the
accused is the crux of the matter. The reaction of
the woman is very relevant, but its absence is not
al ways deci sive, as for exanple, when the accused
with a corrupt mnd stealthily touches the flesh of
a sl eeping wonman. She nmy be an idiot, she may

be under the spell of anaesthesia, she may be

sl eepi ng, she may be unable to appreciate the
significance of the act, nevertheless, the offender
i s puni shabl'e under the section.

A femal e of tender age stands on a sonewhat
different footing. Here body is immture, and her
sexual powers are dormant. In this case, the
victimis a baby sevenand half nonths ol d. She
has not yet devel oped a sense of shane and has

no awareness of sex. Nevertheless fromher very
birth she possesses the nodesty whichis the
attribute of her sex."

In Kanhu Charan Patra v. State , the Oissa

Hi gh Court stated as under

"The accused entered the house and broke

open the door which two girls of growing age had
cl osed frominside and nol ested them but they
could do nothing nore as the girls made good
their escape. On being prosecuted it was held that
the act of accused was of grave nature and they
had committed the same in a dare devil nmanner

As such, their conviction u/s 354/ 34 was held
proper."

The Hi gh Court of Delhi in the case of Jai Chandv.
State observed as under

"The accused in another case had forcibly

laid the prosecutrix on the bed and broken her
pyzama's string but made no attenpt to undress

hi nsel f and when prosecutrix pushed hi m away,

he did nmake no efforts to grab her again. It was
held that it was not attenpt to rape but only
outragi ng of the nodesty of a woman and

convi ction u/s 354 was proper."”

In Raja v. State of Rajasthan , it was stated as
under :

"The accused took the mnor to solitary place
but could not commit rape. The conviction of
accused was altered from Section 376/511 to one
u/s 354."

The Court in State of Karnataka v. Khal ee
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stated as foll ows:

"The parents reached the sugarcane field

when accused was in process of attenpting

nol estation and i medi ately he ran away fromthe
pl ace. There was no evidence in support of

al l egation of rape and accused was acquitted of
charge u/s 376 but he was held liable for

convi ction under section 354/511 |PC."

The Court in Nuna v. Enperor stated as foll ows:

"The accused took off a girl’'s clothes, threw
her on the ground and then sat down besi de her
He said nothing to her nor did he do anything
nore. It is held that the accused committed an
of fence under Section 354 |PC and was not guilty
of an attenmpt to commit rape.”

The Court in Bishewhwar Murmu v. State stated
as under:
"The evidence showed that accused caught
hol d hand of infornmant/victi mand when one of
the prosecution witnesses canme there hearing
alarmof victim offence u/s 376/511 was not
made out and conviction was converted into one
u/s 354 for outraging nodesty of victim"

The Court in Keshab Padhan v. State of Oissa
stated as under:

"The test of outrage of nodesty is whether a
reasonable man will think that theact of the

of fender was intended to or was known to be likely
to outrage the nodesty of the woman.” In the
instant case, the girl was 15 years of age and in
the m dnight while she was com ng back with her
not her the sudden appearance of the petitioner
froma lane and draggi ng her towards that side
sufficiently established the ingredients of Section
354."

The Court in Ram Mehar v. State of Haryana

stated as under:

"The accused caught hold of the prosecutrix,
lifted her and then took her to a bajra field where
he felled her down and tried to open her sal war
but could not do so as in order to nmake the
accused powerl ess the prosecutrix had injured
hi m by giving a bl ow of the sickle. The accused
failed to give his blood sanple with the result it
could be presunmed that his innocence was

doubtful. Ocul ar evidence of prosecutrix was al so
corroborated by other evidence. It was held that
convi ction of accused u/s 354, 376/511 was

proper but taking the lenient view only two years
Rl and a fine of Rs.1000/- was inmposed on him"

In the case of Rameshwar v. State of Haryana
the Court observed as foll ows:
"Whet her a certain act anmpunts to an
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attenpt to commit a particular offence is a
guestion of fact dependant on the nature of the

of fence and the steps necessary to take in order
to conmit it. The difference between nere
preparation and actual attenpt to commit an

of fence consists chiefly in the greater degree of
determ nation. For an offence of an attenpt to
conmit rape, the prosecution nust establish

that it has gone beyond the stage of preparation."”

The Court in Shokut v. State of Rajasthan
stated as foll ows:

"The accused took the prosecutrix nurse for

the purpose of attending a patient but on way he
tried to nolest her and beat her also. The
accused was held guilty u/s 354/366 | PC as he

by deceitful neans had taken the prosecutrix
from her house and had then outraged her
nodesty. "

We have carefully analyzed the provisions

pertaining to outraging of the nodesty of a woman/girl
under Sections 376, 366 and 354 of the Indian Pena

Code. This exercise was undertaken to clearly spell out
anbit and scope of offences under these provisions. On
the basis of the evidence and document's on record, we
are of the considered opinion that the conviction of the
appel I ant under Section 376/511 I'PC is wholly erroneous
and unsust ai nabl e and consequently, the judgnents of

the High Court and the trial court are set aside.

On eval uation of the entire evidence and documents

on record, in our considered view,  the appellant is clearly

guilty of the offences under Sections 366 and 354 IPC. @ In
the facts and circunstances of this case, the ends of
justice woul d be subserved by convicting the appell ant
under Sections 366/354 | PC. The appellant is sentenced
to undergo inprisonnent for five years under Section
366 | PC. The appellant is also convicted under Section
354 I PC and sentenced to two years rigorous

i mprisonnment. We direct both the sentences to run
concurrently.

The appeal filed by the appellant is partly all owed

and di sposed of accordingly.




