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ACT:

Suit-Application to sue in forma  pauperis-
Courts jurisdiction-Application for bei ng
transposed as plaintiff-1f could be rejected on
the ground that the claim mde in origina
petition is personal-Code of Civil Procedure,
1908: (V of 1908) O 1 rr. 1, 10, 0, 35, r. 5(a).

HEADNOTE:

The Estate of Maharaja Man(Singh of Ayodhya
Raj devolved on his death successively on his two
wi dows and thereafter, according to V the
plaintiff a mnor on his grandfather G who died
in 1942. Respondent claimed the estate as adopted
son of the junior w dow of the Maharaja. V filed a
petition for leave to sue in fornma pauperis for
declaration of title to the estate nmmking his
father R a party. The plaintiff’'s petition was
rejected by the Subordinate Judge, on the ground
that it di scl osed no cause of action. R s
application to be transposed as petitioner was
al so rejected. V and R preferred revision
applications to the H gh Court of Allahabad. The
plaintiff’'s application was rejected by the High
Court holding inter alia that there was nothing in
the petition to show that succeeded to the estate
as the nearest male reversioner of the last nale
holder. Rs application was rejected by the High
Court on the ground that relief in an application
to sue in forma pauperis is personal to the
applicant and nobody else can be nade a co-
applicant, because 1, R 10 of the Code of G vi
Procedure does not apply to a proceeding for
perm ssion to sue as a pauper
N

Held, that O XXXIIl of the Code of G vil
Procedure | ays down the procedure for institution
of a suit by pauper. By cl. 5 (d) the court is
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required to ascertain whether the allegation made
inthe petition show a cause of action, but it
does not enter wupon a trial of the issues
affecting the nerits of the claim nmade by the
petitioner. By the statute, the jurisdiction of
the Court is restricted to ascertaini ng whether on
the allegations a cause of action is shown: the
jurisdiction does not extended to trial of issues
which must fairly be left for decision at the
hearing of the suit.

An application to sue in forma pauperis, is
but a met hod prescribed by the Code for
institution of a suit by a pauper wi thout paynent

of Court fee; and there is nothing personal in
such an application. The suit comences fromthe
676

nmonent an application for permssionto sue in
forma pauperis as required by O 33 of the Code is
presented, and O 1 r. of the Code would be as
much applicable in such a suit as in a suit in
whi ch court fee had been duly paid. A person who
clains to join a petitioner praying for |leave to
sue in forma pauperis nust hinmself be a pauper
Caimto join by transposition as an  applicant
nmust be investigated; it is not liable to be
rejected on the ground that the clai mnade by the
original applicant is personal to hinself.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Cvil Appeal s Nos.
253 and 254 of 1961.

Appeal s by special leave fromthe  judgnent
and order dated May 2, 1955, of the Allahabad H gh
Court in Gvil Revision Nos. 881 and 882 of 1952.

S. F. Andl ey, Raneshwar Nath ‘and P. L. Vohra,
for the appellant in C A No. 253 of 1961 and
respondent No. 2 in C. A No. 254 of 1961

S. P. Varma, for the appellant -in C A No.
254 of 61 and respondent No. 2 in C A. No. 253 of
1961.

C. B. Aggarwala and C. P. Lal, for the
respondent No. 1 in both the appeals.

1962. January 19. The Judgnent of the Court
was delivered by

SHAH, J.-Vijay Prat ap Si ngh( herei nafter
called the plaintiff) a mnor-by his next friend
Pandit Brij Mhan Msir filed a petition in the
Court of the Subordi nate Judge, Faizabad for |eave
to sue in forma pauperis for declaration of title
to the Ajodhya Raj and accretions thereto and for
possessi on and nesne profits for three years prior
to the suit. The petition was rejected by the
Subordi nate Judge because, in his view, it
di scl osed no cause of action. An application by
Ranmjiwan Msir father of the plaintiff who was
i mpl eaded as the second def endant , to be
transposed as a petitioner was also rejected by
the Subordi nate Judge. The plaintiff and Ranjiwan
Msir applied to the Hi gh Court of Judicature at
Al l ahabad in the exercise of its revisiona
jurisdiction against the orders rejecting
677
their respective petitions but wthout success.
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They have with special I|eave appealed to this
Court agai nst the orders passed by the H gh Court.
The case set up by the plaintiff in his
petition was briefly this. Maharaja Sir Man Si ngh
hol der of the Ajodhya Raj was a Talugdar in lists
I, I'l and V of the Qudh states set | of 1869. He
died in 1870 and the Raj devolved wupon his
daughter’s son Maharaja Pratap Narain Singh, who
died on Novenber 9, 1906, |eaving himsurviving
two widows Suraj Kumari and Jagdamba Devi and no
i neal descendant. A will alleged to be executed
by Maharaja Pratap Narain Singh on July 20, 1891
was set up but it was void and ineffective

because, firstly, it was procured by undue
i nfluence, coercion and fraud practised upon the
testater, and, secondly it created a line of

succession contrary to law. Accordingly on the
death of Maharaja Pratap Narain Singh the Raj]

devol ved upon - Maharani Suraj Kumari the senior
wi dow and on her death in- 1927 upon Maharan

Jugdanba Devi, and on the death of ‘the latter on
June 18, 1928 upon Ganga Dutt M sir, grand father
of the plaintiff Ganga Dutt Msir died in 1942 and
the estate devolved upon his son Ranmjiwan and his
grandson, the plaintiff as co-parceners in.a Hindu
joint famly. Even if the wll was valid and
effective "the terms thereof alongwith Mharaja
Pratap Singh's other acts and declarations"  had
the effect of taking the estate out of the purview
of Act | of 1869 with the result that Mharani

Jagdama Devi enjoyed the property in suit with a
life estate therein, and on her death on June 18,
1938, the entire property in suit vested in Ganga
Dutt on whose death the plaintiff  and defendant
No. 2 becane owners of the entire property in suit
as their joint ancestral property". Defendant No.1
Dukh Haran Singh Cained to be adopted as a son by
Jagdanba Devi on February 12, 1909 but the claim
was "utterly false, fictitious and untrue" for the
reasons set out in the partition, and the

678

Raj was in the wongful possession of the first
def endant Dukh Haran Singh

The plaintiff al | eged that his f at her
Ranjiwan Msir was "detai ned and confined" by the
first defendant and was unable to join the
plaintiff in the petition.

The first defendant Dukh Haran Singh resisted
the petition inter alia contending that it did not
di scl ose a cause of action and that, in any event,
the claim nade by the plaintiff was barred by | aw
of limtation.

Initially Ram Jiwan Msir supported the wll
and the plea of adoption set up by the first
defendant, but by an application dated April 21
1951, prayed that he be transposed as a petitioner
submitting that his previous st at enment was
procured by coercion and contai ned avernents which
were untrue. Ranjiwan was directed to pay the
court fee payable on the plaint wthin ten days
and in default of paynent, his application was to
stand disnissed. Ranjiwan did not pay the court
fee as directed but on July 23, 1951, he again
applied for being transposed as a petitioner in
the petition for leave to sue in forma pauperis
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filed by the plaintiff. Holding that it did not
di scl ose a cause of action the Subordi nate Judge
rejected the petition of the plaintiff. The
Subordi nate Judge observed that there was nothing
inthe petitionto show how the disputed estate
cane to be governed by the rule of inheritance
under the H ndu Law and, in any event, there was
nothing in the petition to support the plea that
the estate had lost its inpartible character, and
that even if in view of the allegations contained
in para 12 of the petition it be held that the
estate cane to be governed by the ordinary Hi ndu
Law, it did not becone a partible estate which the
plaintiff could inherit, so long at his father
Ranj i wan was alive. The petition filed by Ranjiwan
Msir was then taken up for

679

heari ng and was al so rejected because, in the view
of the! |earned Judge, "no useful purpose would be
served" by ~transposing Ram Jiwan Msir as co-
plaintiff-_when the application filed by the
plaintiff was held to be defective and liable to
be rejected wunder O - 33, r. 5(d), of the Code of
Cvil Procedure.

Agai nst the two orders passed by the
subordi nate Judge the plaintiff preferred Revision
Application No. 881 of 1952 and Ram -Ji wan
preferred Revision Petition 882 of 1952. The Hi gh
Court rejected the petition of “the plaintiff
hol ding that on the death of~ Ganga Dutt in 1942
the estate would devolve upon Ram Jiwan Msir
al one according to the rule of inmpartibility which
governed the devolution of the estate. The High
Court also observed that there was nothing in the
petition to show that Ganga Dutt succeeded to the
estate "on the basis of his being the nearest nale
reversi oner under the Ordinary  Hi ndu Law', and
that it was unnecessary to consider whether the
will by Maharaja Pratap Narain took out the estate
from the operation of the Act,  "because the
plaintiff did not rely upon the will and whatever
the plaintiff had stated in the petition in
connection with the will was sinply by way of
answer to what night be contended by the defendant
inthe suit." Dealing with the petition of Ram
Jiwan Msir the High Court observed that "By an
application to sue in forma pauperis the applicant
prays for a relief personal to hinmself “and
therefore nobody else can be properly nmade a co-
applicant. There is no direct provision which
provides that a court should transpose a party
fromone side to the other. Order 1, r. 10, gives
the power to the court to strike out or add the
nanes of parties when it appears that he has been
i mproperly joined or that he ought to have been
joined or his presence before the court would be
necessary in order to enable the court effectively
and conpletely to adjudicate upon and settle al
the questions involved in the suit. The provisions
of
680
this rule wll not apply to the proceedi ngs on an
application for permission to sue as a pauper".

We are unable to agree with the view of the
Hi gh Court that the petition filed by the
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plaintiff did not disclose a cause of action, or
that O 1, r. 10 of the Code of G vil Procedure
cannot properly be resorted to for transposing a
party in a petition for leave to sue in form
pauperis. The plaintiff had by his plaint set up
an alternative case. In the first instance he
pl eaded that the will alleged to be executed by
Maharaja Pratap Narain on July 20, 1891, was "void
and ineffective" and the estate devol ved upon Ram
Jiwan and the plaintiff as menbers of a co-
parcenary: alternatively, he pleaded that even if
the will was valid, by the terns thereof and by
the other acts and declaration of Maharaja Pratap
Narain Singh, the estate was taken out "of the
purview of Act | of 1869" and on the death of
Mahar ani Jagdanmba Devi the property devol ved upon
Ganga Dutt, the nearest reversioner under the
H ndu l.aw, and on his death it devolved upon the
plaintiff and upon his father Ram Jiwan Msir
Oder XXXI'I - of the Code of Givil Procedure
prescribes the procedure for institution of suits
by paupers. Rule 2 provides-that particulars a
petition for permssion to sue in forma pauperis
shall contain and r.3 sets out the node of
presentation of the petition. Rule 4 authorises
the Court to exanmine the applicant or his agent
regarding the nerits of the case and the property
of the applicant. Rule 5 provides:
"The Court. shall reject ~an application
for perm ssion to sue as a pauper-

(a) where it -is not framed and
presented in the nanner prescribed by
rules 2 and 3, or

(b) where the applicant “is not a

pauper, or
681

(c) where he has, within two nonths
next before the presentation of the
application, disposed of any property
fraudulently or in order to be able to
apply for perm ssion to sue as a pauper
or

(d) where his allegations do not
show a cause of action, or

(e) where he has entered into any
agreement with reference to the subject
matter of the proposed suit under which
any ot her person has obt ai ned an
interest in such subject matter."

Where the application is not rejected on the
grounds set out inr. 5 the Court has under r. 6,
to proceed, after giving notice to the opposite
party and the CGovernnent pleader, to receive
evi dence as the applicant nay adduce in proof of
his pauperiam By r. 7 the Court is authorised to
consi der where the applicant is not subject to any
of the prohibitions specified inr. 5 The Court
is enjoined to reject a petition where the
prohi bitions nentioned in cls. (a) to (e) of r. 5.
exist. BEven if the petition is not so rejected at
the hearing of the petition, if the court is
sati sfied as to the exi stence of t hese
prohibitions it may be dism ssed under r. 7.

It does not appear that any objection was
rai sed as to the existence of prohibitions (c) and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 6 of 9

(d) set out in r. 5 and the Subordinate Judge
di sal | owed the objection that the petition was not
franed and presented as prescribed by r. 2 and 3.
He did not consider the question whether the
plaintff was a pauper. He rejected the application
only on the ground that it did not show a cause of
action, and the Hgh Court confirned the order
al so on that ground. By the express terms of r. 5
cl. (d), the court is concerned to ascertain
whet her the allegations nade in the petition show
a cause of action. The court has not to see
whet her the claimmde by the petitioner is likely
to
682
succeed: it has nerely to satisfy itself that the
all egations nade in the petition, if accepted as
true, would entitle the petitioner to the relief
he claims. |f accepting those allegations as true
no case i's made out for granting relief no cause
of action would be shown and the petition nust be
rejected. But in ascertaining whether the petition
shows a cause of action thecourt does not enter
upon a trial of the issues affecting the nmerits of
the claim nmade by ‘the petitioner. It cannot take
into consideration the def ences whi ch t he
def endant may raise upon the merits; ~nor is the
court conpetent to nake an el aborate enquiry into
doubtful or conplicated questions of law or fact.
If the allegations in the petition, prima facie,
show a cause of action, the court cannot enbark
upon an enquiry whether theallegations are true
in fact, or whether the petitioner will succeed in
the clains nmade by him By the Statute, the
jurisdiction of the Court is restricted to
ascertai ni ng whether on the allegations a cause of
action is shown: the jurisdiction does not extend
to trial of issues which nust fairly be left for
decision at the hearing of the suit

We do not propose to express any opinion on
t he question whether on the death of Jagdanba Devi
the estate devolved under s. 22(10) of Act | of
1869 upon Ramiwan Msir and the plaintiff as
menbers of a co-parcenary. Even if that claimis
i nconsistent with the words of s. 22(10) of Act |
of 1869 on which the plaintiff hinself relies, the
plaintiff had an alternative claimthat the estate
had becone non-tal ugdari by virtue of the will and
"the acts and declaration" of Mharaja Pratap
Narain. In support of this claim s. 15 of Act |
of 1869, before it was anmended by U P. Act Il of
1910, is relied upon. At the tinme when Maharaja
Pratap Narain died, s. 15 of the Act stood as
foll ows: -

"I'f any tal ugdar or grantee shal
her et o- bef ore have transferred or bequeat hed,
or if

683
any taluqdar or grantee or his heir or
| egatee shall hereafter transfer or bequeath,
to any person not being a talugdar or grantee
the whole or any portion of his estate, and
such person woul d not have succeeded
according to the provisions of this Act to
the estate or to a portion thereof if the
transferor or testator had died without
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having made the transfer and intestate, the
transfer of and succession to the property so
transferred or bequeathed shall be regul ated
by the rules which would have governed the
transfer of and succession to such property
if the transferee or |egatee had brought the
sanme from a person not being a taluqdar or
grantee.”

It is true that by s. 8 of Act IIl of 1910, the

section has been substantially nodified and reads

as follows: -

"If any taluqdar or grantee, or his heir
or |l egatee, shall heretofore have transferred
or bequeathed, or if any talugdar or grantee,
or his heir or legatee, shall hereafter
transfer or bequeath the whole or any portion
of his estate to any person who did not at
the time when the transfer or bequest took
ef fect belong to any of the classes specified
in section 14, the transfer of .and succession
to the property so transferred or bequeat hed
shall be regulated by the rules which would
have governed the transfer of and succession
to such property if the transferee or |egatee
had bought the same froma person not being a
tal ugdar or grantee, heir or |egatee."

By s. 21 of the Amending Act IIl of 1910 a partia
retrospective operation was given to the anended
section. The retrospective operation was |imted
by the provi so which enacted that not hi ng

contained in the amending section shall  affect
suits pending at the commencenent of the anending
684

Act, or shall be deened to vest in or confer upon
any person any right or title to any estate, or
any portion thereof, or any interest therein
which is, at the comrencenent of the Amending Act,
vested in any other person who would have been
entitled to retain the sanme if the anmendi ng Act
had not been passed, and the right or title of
such ot her person shall not be affected by
anything contained in the said section

M. Agarwalla, appearing on behalf of the
first defendent Dukh Haran Singh, has contended
that in view of the retrospective operation given
tos. 15, as anended, the claimof the plaintiff
that the talugdari character of the state is
destroyed has no force and he has invited our
attention to two decisions of the Qudh Chief Court
in Kaur Nageshar Sahai v. Shiam Bahadur (1) and
Mohamad Ali Khan v. Nisar Ali  Khan(2). But we
need express no opinion on the correctness or
ot herwi se of these decisions. An enquiry whether
by virtue of certain provisions of the statute on
which the first defendant relies, the plaintiff
may not be entitled to the estate is, as already
observed, not contenplated to be nade in
considering a petition for leave to sue in form
pauperis. The true effect of the anended section
15 of the Qudh Estates Act | of 1869 is a
conplicated question of law which the Court will
not proceed to determine in ascertaining whether
the petition for |eave to sue discloses a cause of
action.

The High Court, in our judgnent, was in error
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in observing that there was nothing in the plaint
to show that Ganga Dutt succeeded to the estate
because he was the nearest nmle reversioner under
the ordinary H ndu | aw The plaintiff has
enphatically made that assertion: whether the
claimto relief on the basis of that assertion was
justified nmust be adjudicated at the trial of the
suit,

685

and not in deciding whether the plaintiff should
be permitted to sue in forna pauperis.

We are also of the view that the H gh Court
was in error in holding that by an application to
sue in forma pauperis, the applicant prays for
relief personal to hinself. An application to sue
in forma pauperis, i's but a method prescribed by
the Code for institution of a suit by a pauper
wi t hout paynment ~of fee prescribed by the Court

Fees Act. |If the claimnade by the applicant that
he is a ‘pauper is not establish the application
may fail. But there is nothing personal in such an

application. The suit comences fromthe nonent an
application for perm ssion to sue in forma
pauperis as required by O 33 of the Code of G vi

Procedure is presented, and O 1, r. 10, of the

Code of Cvil Procedure woul d be as. much
applicable in such a suit as in a suit in-which
court fee had been 'duly paid. 1t is true that a

person who clainms to join a petitioner praying for
| eave to sue in forma pauperis nust hinmself be a
pauper. But his claimto join by transposition-as
an applicant nmust be investigated; it 1is  not
liable to be rejected on the ground that the claim
made by the original applicable is personal to
hinself. In our view, the orders passed by the
H gh Court in both the revision applications nust
be set aside.

Before parting wth the case, we nust take
notice of the wunsatisfactory progress t hi's
litigation had made since it was instituted nearly
twel ve years ago. W regret to observe that the
petition filed in July 1950 for |eave to sue in
forma pauperis was nhot di sposed of by the
Subordi nate Judge for two years and it took the
Hi gh Court three years to dispose of the revision
petitions against the orders of the Subordinate
Judge. The proceedings were further held up even
after special |eave was granted by this Court in
March, 1957 for nearly five years before the
appeal could be heard. This
686
Court had ordered that the hearing of the appeals
be expedited and heard on cyclostyled record but
the record was not nmade ready for a long tine. W
also find that a |arge nunber of docunments were
included in the books prepared for use of the
court to which no reference was nmde at the Bar
during the course of the hearing. W trust that

the case will be taken up for hearing wth the
| east practicable delay and di sposed of according
to I aw

The appellants in the two appeals wll be

entitled to their costs both in this Court and the
H gh Court. The costs of the trial court will be
the cost in the cause.
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Appeal s all owed. Cases renitted.




