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ACT:

Evacuee Property-Declaration of-I1f could be nade wthout
i ssuing of notice-Adnm nistration of Evacuee  Property Act,
1950 (31 of 1950), 'S. 7-Displaced Persons (Conpensation and
Rehabi litation) Act, 1954 (44 of 1954), S. 12  -Constitution
of India, Art. 19(1) (f).

HEADNOTE

The Custodi an of evacuee properties made a decl aration' that
two houses were evacuee properties. Notice under s. 7 of
the Administration of Evacuee Property Act, 1950, which
initiated the proceedings resulting in the declaration had
been served on two persons as owners. These persons did not
appear and contest the proceedings.  The petitioners clainmed
to be entitled to certain shares in the houses. No notice
under s. 7 O the Act had at any tine been served on them
and they had never been decl ared evacuees. One of the
petitioners filed an appeal under the Act to the Custodian-
General which was dismissed as tine barred.- The petitioners
then filed a petition under Art. 32 O the Constitution of
India on the ground that they were being wongfully deprived
of their shares in the houses.

Hel d, that as no notice under s. 7 of the Act had been /ser-
ved on the petitioners, their shares in the houses had never
become evacuee property nor vested in the Custodian. The
petitioner who had filed the appeal did not thereby lose his
rights in the houses either as the appeal did not decide any
guestion as to such rights but was dism ssed on the sole
ground that it was filed beyond the tine prescribed for it.
Strictly, no appeal by himlay as he was not a party to the
proceeding resulting in the decl arati on

Section 12 of the Displaced Persons (Conmpensation and
Rehabi l i tati on) Act, 1954, only affects the rights of an
evacuee in his property. The notification made under that
section did not have the effect of extinguishing the
petitioners’ rights in the houses as they had never been
decl ared evacuees.

Ebr ahi m Aboobaker v. Tek Chand Dolwani, [1953] S.C.R 691

referred to.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 3

JUDGVENT:

ORIG NAL JURI SDICTION: Wit Petition No. 96 of 1959.
Petition wunder Art. 32 of the Constitution of India for
enforcenent of Fundanental Rights.
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S. Shaukat Hussai n and P. C. Aggarwal a, for t he
petitioners

N. S. Bindra, R H Dhebar and T. M Sen, for the
respondents.

1961. April 4. The Judgnent of the Court was delivered by
SARKAR, J.-This is a petition raising a question of
vi ol ation of the fundanmental right to hold property
guaranteed by Art. 19 (1) (f) of the Constitution. It
arises out of an-order nade under the Administration of
Evacuee Property Act, 1950, declaring two houses to be
evacuee property.

What had ‘happened was that sonetine .in Septenber, 1951, two
notices were issued under s.~ 7 -of the Act addressed
respectively to Nusrat Ali and Fateh Ali, requiring them to
show cause why they should not be declared evacuees and
their properties, ‘being the two houses in dispute, to be
evacuee property. Neither of these two persons having
appeared, a declaratioon was nade by the Custodian on January
10, 1952, under that section that Nusrat Ai- and Fateh Al
were evacuees and the houses were evacuee property. Upon
such declaration the houses vested in the Custodian under
the provision of s. 8 of the Act and he took possession of
them These houses were the property of one KhadimAi who
had never been declared an evacuee and had died on or about
October 1, 1950, leaving three sons and five daughters, who
t her eupon becane entitled to themin certain shares. Nusrat
Ali and Fateh Ali were two of the sons of KhadimAli. The
Petitioners are his other son and two of his daughters. No
notice wunder s. 7 had at any tinme been issued to them nor
were they ever declared to be evacuees. These facts are not
in dispute.

The Petitioners contend that they have been wongly deprived
of their rights in the houses by the action of the
Cust odi an. They say that for a, long tine they had no
know edge of the proceedi ngs taken under the Act in respect
of the houses and when they cane to know of the order of the
Custodi an, they took various steps to protect their rights
but were unsuccessful.
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One of such steps appears to have been an appeal preferred
by the male petitioner on behalf of all the petitioners to
the Custodi an- General agai nst the order of January 10, 1952.
On this appeal being rejected, they noved this Court by the
present petition.

The question is whether the Custodian was entitled to
declare the entirety of the two houses evacuee property -and
deprive the petitioners of their rights in them It is well
establ i shed and not disputed, that no property of any person
can be declared to be evacuee, property unless that person
had first been given a notice under B. 7 of the Act: see
Ebr ahi m Aboobaker v. Tek Chand Dol wani (1). Admittedly, no
such notice had been issued to the petitioners. Thei r
interest in the houses, therefore, could not have vested in
t he Cust odi an.

Learned counsel for the respondents, the officers concerned
wi th evacuee properties, concedes that so far as the female
petitioners were concerned, their interest could not in any
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way be affected by the order nade under s. 7 of the Act. He
however contends that the nale petitioner, Zafar Ali, having
filed the appeal to the Custodi an-General against the order
of January 10, 1952, he personally at least, is bound by the
order dismssing the appeal, that order being a quasi-
judicial decision. It is said that be cannot, there-fore,

maintain this petition.

We do not think that this contention is well founded. Zafar
Ali was not a patty to the proceeding in which the order in
di spute had been nmade. Strictly speaking, no appeal by him
against that order lay or was necessary. Then again the
appeal did not decide any question as to the right of Zafar
Ali to the houses for, it was dism ssed on the sole ground
that it bad been filed beyond the tine prescribed for it.

There was no judicial deternmination by the Custodi an-Genera

of any fact affecting zafar Ali’'s right in the houses. I f,

as was conceded, Zafar Ali’s share in the houses could not
vest in the Custodi an w thout due notice to him then we are
unable to appreciate howthe position becones different
because Zafar Ali - filed an appea

(1) [1953] S.C R 691, 702.
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which was dism ssed as tinme barred and whi ch he need never
have filed at all. The order of January 10, 1952, was

without jurisdiction ‘so far as Zafar Ali's share in the
house was concerned, and it renmmined so in spite of the
appeal

In our view, the appeal furnishes no answer to the claim
made in the petition. As no notice had been issued to the
petitioners wunder s. 7, their interest in the two houses
never vested in the Custodian.” The acts of the Custodian in
so far as they deprive the petitioners of their  property
cannot be uphel d.

It was also said on behalf of the respondents that the
properties had already been acquired under the Displaced
Persons (Conpensation and Rehabilitation) Act, 1954, and
therefore the petitioners had, no(longer, any claimto them
Sub-section (2) of s. 12 of this Act provides that "On the
publication of a notification under sub-section (1), the
right, title and interest of any evacuee in the evacuee
property specified in the notification shall, on-~and from
the beginning of the date on which the notification is so
publ i shed, be extinguished and the evacuee property shal
vest absolutely in the Central CGovernnent free from al
encunbrances. " It was said that a notification nentioned in
this section had been issued. It seens to us that this
section does not affect the petitioners’ rights. It only
affects the rights of an evacuee which the petitioners, on
the admtted facts, are not.

W nmay nention here that the petitioner Zafar A~ clains
that his father left a will giving hima larger share in the
houses than he would have got on intestacy. W are not
concerned in this case with his rights under the wll, if

any, and say not hi ng about them
In the result, we allow the petition and set aside the order
of January 10, 1952, in so far as it affected the rights of
the petitioners in the properties concerned. There will be
no order as to costs.
Petition all owed.
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