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KANHAI YA LAL AGRAWAL
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DATE OF JUDGVENT: 29/ 07/ 2002

BENCH:
S. RAJENDRA BABU & P. VENKATARAMA REDDI

JUDGVENT:
J UDG ME N T

RAJENDRA BABU, J.

Leave granted.

The first respondent invited tenders for execution of five itens of
wor k i ncluding supply, delivery and stacking of 75,000 cubic nmetre
Machi ne crushed track ballast as per specifications at its depot in
Naur ozabad and loading it into railway wagons. The supply period was
for 24 nonths. The conditions in the tender notice required that the
rates at which supply was to be made had to be stated in words as well
as in figures against each itemof work as per Schedul e attached thereto;
that the tenders submitted with any onissions or alteration of the tender
docunent were liable to be rejected; however, pernissible corrections
could be attached with due signature of tenderers; that the tenderer
shoul d hold the offer open till such date as may be specified in the tender
whi ch was for a m nimum period of 90 days fromthe date of opening of
the tender; that contravention of the conditions would automatically
result in forfeiture of security deposit; that the tender was |liable to be
rejected for non-conpliance of any of the conditions in the tender form

Five tenders were received. The appel | ant nade his tender on
27.02.2001 with a covering letter that if his offer is accepted within the
stipulated tinme rebate would be offered by himto the effect that in case
the contract was given to himwthin 45 days, 60 days and 75 days, he
woul d extend rebate of 5% 3% and 2% respectively on the rates tendered
by him Respondent No. 5 had nmade a sinmilar offer but after five days of
the opening of the tender, while the appellant had nmade such offer of
rebate even at the tinme of making the tender in the | etter accompanying
the tender documents. However, respondent No. 5 offered to reduce rates
by 1.25%if accepted in 30 days and 1% if accepted in 45 days. The 1st
respondent accepted the tender offered by the appellant on the rates
subject to rebate. Agreenent was entered into by himon 19.04. 2001.
Respondent No.5 filed a wit petition claining that his tender should
have been accepted, as the rates offered by himare the | owest.

The | earned Single Judge, before whom acceptance of the tender
of fered by the appellant was chall enged, took the view that the tender
notice did not admit of an offer being nade in the formof rebate as
of fered by the appellant and it was also clear that an of fer made by
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respondent No. 5 after the opening of the tender is of no consequence

and gave the direction of taking fresh offers fromthe appellant and
Respondent No. 5. The matter was carried in appeal to the Division
Bench. The Division Bench, after adverting to several decisions on the
guestion of award of contracts, stated that the tender notice did not
contenpl ate any attachnment of conditions by giving rebate which would
amount to alteration of the tender docunent which is inpermssible; that
the tender should be unconditional and relaxation, if any, should have
been notified to all the tenderers to enable themto change their rates;
that all the tenderers should have been treated equally and fairly, and on
that basis, took the viewthat the tender of Respondent No.5 is at a

| ower rate and hence, acceptable and set aside the order of the |earned
Singl e Judge directing fresh negotiations with the parties. The Division
Bench directed that supply of material by the appellant be stopped
forthwith and bal ance material be taken from Respondent No.5 at the

rate furnished by him Hence, these appeal s against the order of the

H gh Court.

This Court is normally reluctant to intervene in matters of entering
into contracts by the Governnent, but if the sane is found to be
unreasonable, arbitrary, mala fide or is in disregard of nandatory
procedures it will not hesitate to nullify or rectify such actions.

It is settled | aw that ‘when an essential condition of tender is not
conplied with, it is open to the person-inviting tender to reject the sane.
Whet her a condition is essential or collateral could be ascertained by
reference to consequence of non-conpliance thereto. |f non-fulfilment of
the requirenment results in rejection of the tender, then it would be
essential part of the tender otherwise it isonly a collateral term This
| egal position has been well explained in G J.Fernandez vs. State of
Karnataka & Ors., 1990(2) SCC 488.

In the present case, the short question that falls for consideration
is whether the tender offered by the appellant with the rebate could have
been accepted and whet her such acceptance would affect the interests of
any other party.

The letter dated 27.2.2001 acconpanying the tender made by the
appel l ant after setting out rate offered by himal so set out certain
circunmstances with a note in the following terns :-

"Note :- | would like to offer if the tender is finalised in ny favour
(a) 5% reduction in rate within 45 days;

(b) 3% reduction in rate within 60 days;

(c) 2% reduction in rate within 75 days;

(d) to nake use of the machinery at the quickest possible

time."

Bureaucratic delay is a notorious fact and delay in finalising tenders wi |l
cause hardship to the tenderer. In such circunstances, if a hardened

busi nessman nakes an attractive offer of concessional rates if tender is
finalized within a shorter period, it cannot be said that the rates offered
are subject to conditions. The rates offered are clear and the time wthin
which they are to be accepted is also clear. As long as such offer does
not mlitate against the terns and conditions of inviting tender it cannot
be said that such offer is not within its scope. Al that is required is that
offer made is to be kept open for a minimum period of 90 days. O fer in
conpliance of that term has been nade by the appellant. The concession

or rebate given is an additional inducement to accept the offer
expeditiously to have a proper return on the investnent nade by the
tenderer in the equi pnent and not keeping the |labour idle for |ong

peri ods which is part of commercial prudence. The conmercial aspect of

each one of the offers nade by the parties will have to be ascertai ned

and, thereafter a decision taken to accept or reject a tender
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The Division Bench of the Hi gh Court proceeded on the basis that
the of fer of concession is contrary to the terns of tender but we have
denonstrated to the contrary.

Now t he appel | ant nade his offer of concessional rates along with

the tender while Respondent No.5 nade such offer after opening of the
tenders. It is difficult to conceive that the Respondent No.5 who is a
prudent busi nessman woul d not be aware of conmercial practice of

giving rebate or concession in the event of quick finalization of a
transaction. What the appellant offered was part of the tender itself
whi |l e the Respondent No.5 made such offer separately and rmuch |ater.
There was nothing illegal or arbitrary on the part of Railway

Admi ni stration in accepting the offer of the appellant, which was nade at
the tinme of submitting the tender itself.

In the result, we allow these appeals by setting aside the orders

made by the H gh Court both by the Division Bench and the | earned

Si ngl e Judge and di sm'ss the wit petition. No costs.




