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Incbne Tax Act (11 of 1922). s. 25(3) and (4)-Firm carrying
on business in /1918-Disintegration into two firms-1f
di sconti nuance of business.

HEADNOTE:

By s. 25 (4) of the Incone-tax Act, "Where the person who
was at the comencenent of the Indian | ncone-tax (Amendnent)
Act, 1939. carrying on any business, profession or ‘vocation
in which tax was at any tine charged under the provisions of
the Indian Income-tax Act, 1918, is succeeded in such
capacity by another person, the change not being nerely a
change in the constitution of a partnership, no tax shall be
payable by the first nentioned person in respect of the
income, profits and gains of the period between the end of
the previous year and the date of such succession."

A firmbearing the sane name as the appellant firm had been
carrying on business frombefore 1918 and had paid tax on
t hat busi ness under the Income-tax Act, 1918. The firm did
three kinds of businesses, nanely, (a) in piece-goods, yam
as general nmerchants,

92

(b) in the manufacture and sale of unbrellas and (c) in the
manuf acture and sale of soaps. There were various changes
in the constitution of the firmbetween 1918 and 1934. In
May 1939 two, docunents were executed, one by the then
menbers of the firm and a stranger H being Ex. Cl and the
ot her by those nenbers alone,. being Ex. CI. It appeared
from Ex. C that the business in the manufacture and sale
of unbrellas and soaps was being carried on from OCctober-
Novermber 1937 by the parties to it as partners while Ex.

Cll showed that the parties to it had been carrying on the
business in vyarn piecegoods and as general nerchants as
partners from the sanme time as nmentioned in EX. a. On

Cctober 30. 1943 a document styled as an agreement of
partnership was executed by five persons who were then the
persons interested in the businesses carried on wunder the
instrument of May 30, 1939. This docunent referred to the
two, agreenents of partnership of May 30, 1939 and certain
subsequent retirenments of partners and adnissions of new
partners and provided that the businesses previously carried
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on by the two partnerships. referred to in the instrunents
of May 30, 1939, would thereafter be carried on by one
single partnership constituted by the parties to it.
Thereafter all the businesses aforesaid were carried on by
this single partnership. The firm constituted by the
instrument of October 30, 1943 continued wth certain
changes in its constitution till February 7, 1948 when the
then partners of, it entered into an agreenent wth a
conpany to transfer the business of the firmto the latter,
the transfer to be conpleted by February 13, 1948 and the
transfer was in fact made. The firm constituted by the
docunent of October 30, 1943 claimed relief under s. 25(4)
in assessnent for the years 1948-49 and 1949-50 on the
ground that it had been carrying on a business on April 1,
1939 when the | ncone-tax (Amendnent) Act, 1939 conmenced; to
operate on whi ch business tax had been charged under the Act
of 1918 and that it was succeeded in that business by a
conpany in February 1948.

Hel d: (per  Sarkar and Shah JJ.). The assessee was not
entitled tothe relief.

Exs. G _and ClI showed that the business that had been
carried on by the firmexisting in 1918 was di scontinued in
Cct ober/ Novenber 1937-and its businesses were split up into
two and fromthen carried on by two i ndependent partnerships
brought into existence by those docunents.  The old firmwas
brought to an end by Exs. d and C I

When a business carried on in one unit is disintegrated and
divided into parts, the parts are not the whole, though al

the parts taken together constitute the whole. In such case
there is a discontinuance of the-original businesses.
S. N A S A Annamalai, Chettiar v.~ Conmmi ssioner of

I nconme-tax, Madras, 20 1. T. R 238. referredto.
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The busi ness on which tax had been charged under the Act of
1918 was not being carried on April 1, 1939 by the firm
whi ch had paid tax under that Act.

The business to which the conpany succeeded under the
agreenment ,of February 7, 1948 cannot before the succession
be said to have been carried on by a firmwhich was carrying
on business on April 1, 1939, for that firmhad been newy
formed wunder the instrument of ,Cctober 30, 1943, which
expressly revoked the partnership agreenents of My 30, 1939
under which two firns had been brought into brought into
exi st ence.

Per, Hidayatullah J. (dissenting) (i) Sub-ss. (3) and (4) of
s. 25 ,of the Act are mutually exclusive-. sub-s. (3) was
only applicabl e when the business was di scontinued and that
in the term"succession” was not to be included a change in
the constitution of the partnership. 1In sub-s. (4) the
enphasis is on succession to a person who on April 1, 1939
was carrying on any business on which tax was at “any tine
, charged under the Act 1918. |In sub-s. (3) the enphasis is
on the discontinuance of the business which had paid tax
under the Act 1918.

(ii) There is difference of approach to the sane facts under
the law of partnership and the Inconme-tax |aw

Charandas v. Haridas, (1960)39 1. T. R 202 and Dulichand v.
, Conmi ssioner of Inconme-tax, Nagpur, [1956] S.C R 154,
referred to.

(iii) Discontinuance of a firmis not a nere change in the
constitution of the firmor even succession where, though
the busi ness changes hands, the original business which paid
the tax in 1918 is carried on

Shivram Poddar v. Inconme-tax, Oficer, C. A No. 455 of 1963
dat ed Decenber 13, 1963, referred to.
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(iv) Al cases of discontinuance of businesses are treated
under sub-s. (3) and all cases of succession under sub-s.
(4) and all cases of nmere change in the constitution of the
firm are neither cases under sub-s. (3) nor under sub-s.

(4). These sub-sections do not apply to cases where the
busi ness was not in existence before the Act 1922 cane into
force.

Anbal al H matlal v. Commissioner of Incone-tax and Excess
Profits Tax, Bonbay North, (1951) 20 |I.T.R 280, referred
to.

(v) Since the soap and unbrella businesses were not in
exi stence and no relief could be claimed in respect of these
busi nesses, changes in respect of themwere irrelevant.

(vi) by the expression "discontinued" in sub-s. (3) is neant
conpl ete cessation of business. In the present case it
could be said that this had taken place in respect of the
pi ece- goods business; thi's m ght
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have been nmanaged by persons other than those who had paid
the tax under the 1918 Act, but  the business was not
di scontinued for the application of sub-s. (3).

Conmi ssi oner of Inconme-tax, ~ Bonbay v. P. E. Pol son

(1945)13 1. T. R 384. Conmi ssioner of Income-tax, West
Bengal v. A W Figgies and Co. [1954] S. C R 171 and
Mevoppar v. Commi'ssioner of Incone-tax, Madras, 1. L. R

(1944) Mad. 166. referred to.

(vii) In the present case there was no succession and it
falls wthin the rule laid down by this Court  in Figgies’
case.

(viii) Though a firmwas to be regarded as an entity for

the purpose of the Income-tax Act, that entity was not to be
taken to be disturbed by the comng in or ~going out of
partners. Applying the test to the present case it was held
that the identity of the entity was never |ost and there was
never a succession till the year 1948. No question of the
dissolution of the old firmin piece-goods business ever
arose. It continued right through, even other newly started
busi nesses were owned by it. |t cannot be said that the old
firm had either discontinued or. had been succeeded by
anot her person. Henthand was a nere enployee t hough
described as a partner. The entry of Hemehand did not
constitute a dissolution of the old firm

Conmi ssi oner of Incone-tax, Bonbay City v. Kol hia Hirdagarh

Co. Ltd., Bonmbay, (1949) 17 1. T. R 545 and Conmi ssioner
of Inconme-tax, Bonmbay City v. Sir Homi Metters Executor,
(1955) 28 I.T. R 928, referred to.

(ix) The appellants are entitled to succeed in their claim
regardi ng the business in piece-goods yarn and banki ng which
al one had paid tax under the 1918 Act.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals, Nos. 275-276 of
1963.

Appeal s by special |eave fromthe judgnent and order dated
May 2, 1960 of the Kerala Hi gh Court in Incone-tax Referred
case No. 98 of 1955(M.

S. T. Desai, C. V. Mhalingam B. Parthasarathi and J. B.
Dadachanji, for the appellant (in both the appeals).

K. N. Rajagopal Sastri and R N. Sachthey, for the res-
pondent (in both the appeals).
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December 20, 1963. The Judgnment of A. K. Sarkar and J. C.
Shah, JJ. was delivered by Sarkar, J. M Hi dayatullah, J.
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delivered a Di ssenting opinion
SARKAR J. - These two appeal s ari se out of assessnments of the
appellant to income-tax for the years 1948-49 and 1949-50.
The question in these appeals is whether on the facts to be
presently stated, the appellant was entitled to relief under
s. 25(4) of the Income-tax Act, 1922.
The appellant clainmed relief under s. 25(4) contending that
it had transferred its business to a linmted conpany wth
effect either from Novenmber 13. 1947 or February 13, 1948,
by an instrunent executed on February 7, 1948. The claim
was rejected by the Incone-tax Officer and by the Appellate
Assi stant Comm ssioner and al so by the Income-tax Appellate
Tribunal on appeal to it. The appellant then noved the
Tribunal to refer a, certain question to the H gh Court at
Madras wunder s. 66(1) of the Act but that application was
rejected. It then noved the Hi gh Court under s. 66 (2) of
the Act and the High Court directed the Tribunal to refer
the follow ng question for deternination by it:
"Whet her, on the facts and in t he
ci rcunst ances of the case, the assessee is not
entitled to relief under section 25 (4) of the
I ndi an | ncone-tax Act, and to what extent?"
The Tribunal duly drew up a statement of case and referred

the question alongwithit to the H gh Court. There were
really two references as there were two cases before the
Tri bunal . These however were heard together by the High

Court and di sposed of by one judgnent. ~The Hi gh Court held
that the appellant was not entitled to any relief under s.
25 (4). The present appeals are fromthe judgnment of the
H gh Court.
The facts have to be stated at sonme | ength but before we do
that we think it would be profitable to set out the
statutory provisions concerned. Though we are 'directly
concerned with sub-sec. (4) of s. 25, a consideration of
subsec. (3) of that section will throw useful light on the
mat t er
96
in question and so we set both these sub-sections out bel ow
S. 25
(3) Wher e any busi ness, pr of essi on or
vocation on which tax was at any time charged
under the provisions of the Indian Income-tax
Act, 1918, .......... is discontinued,  then
unl ess there has been a succession by virtue
of which the provisions of ~sub-section (4)
have been rendered applicable no tax shall be

payable in respect of the incone, pro

fits and

gains of the period between the end of the
previ ous year and t he dat e of such
di scontinuance..........

(4) VWher e the person who was at the
conmencemnent of t he I ndi an I ncome-t ax
(Amendnent )

Act, 1939 carrying on any business, profession
or vocation on which tax was at any tine
charged under the provisions of the |Indian
I ncome-tax Act, 1918, is succeeded in such
capacity by another person, the change not
being merely a change in the constitution of a
partnership, no tax shall be payable by the
first nmentioned person in respect of the
income, profits and gains of the peri od
between the end of the previous year and the
dat e of such succession
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Both these sub-sections gave a further right to the assessee
but wth that right we are not concerned and shall, there-
fore, nmake no nore reference to it.

Now it will be seen that wunder sub-sec. (3) t he
di sconti nuance of the business gave rise to a relief from
taxation in respect of its income provided however that
there had not been a succession to the business as nmentioned
in sub-sec. (4) which, as will later be seen, has to be a
successi on taking place after April 1, 1939. The succession
contenmplated in sub-sec. (4) again nmust have taken place
bef ore t he di sconti nuance for if t he busi ness is
di scontinued it ceases to exist and cannot be succeeded to.
Sub-section (4) requires certain conditions to be fulfilled
before a claim to relief under it can be nmade. As the
present appeals relate only to a business carried on by a
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firm in discussing these conditions we will omit all refer-
ences to the professions, vocations and owners of businesses
other than firnms. W would like to remind here that a firm
is a taxable wunit under the Inconme-tax Act and it is a
person as that word is used in the Act. Now the first
condition of the applicability of sub-sec. (4) of s. 25 is
that the business nust have been charged to tax under the
I ndian I ncone-tax Act, 1918. This Act was in force between
1918 and 1922 in which year it was replaced by the present
Act . So the business must have been in existence sonetine
between 1918 and 1922. Under the Act of - 1918 tax was
assessed, conputed and |evied on the incone of the year of
assessment but under the Act  of 1922 the schene of
assessnment of income and tax was nodified. By that Act tax
was assessed on the incone of the previous vyear and the
result of the innovation was that theincone of the vyear
1921-22 was assessed twice, once under the Act of 1918 and
agai n under the Act of 1922 and it was because of this that
relief was given by sub-secs. (3) and (4) of s. 25. The
second condition of the applicability of s. 25(4) is that
busi ness nust have been carried on at the comencenent of
the Indian Incone-tax Act (Anendnent) Act, 1939, ‘that is,
April 1, 1939, by the person claimng the relief.” The third
condition is that the person carrying on the business on
April 1, 1939 has to be succeeded by another person as the
owner carrying on the business. bviously, the succession
i ndicated nust have been after April 1, 1939, as we have
earlier stated, for a person carrying on a business on that
date can only be succeeded in that business by another
person on a date later than it. The -fourth condition is
that the succession was not nmerely a change in t he
constitution of the firm This condition, of [ course, 1is
applicable only where, as in the present case, the business
was carried on by a firm

The appellant, who is the assessee in these cases, is a
firm It contends that it had been carrying on a business
on April 1, 1939 from before and on that business tax had
been charged under the Act of 1918 and that it was succeeded
by a conpany as owner of the business as a result of a
transfer by an instrunent executed on February 7, 1948. The
appel l ant further contends that its constitution has changed
134-159 S.C. - 7.
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from tine to tine but the firm has never been dissolved so
that it has been the sane firmcontinuing and carrying on
the sane business frombefore 1918 till the transfer afore
said. It is on this basis that it clained the benefit of s.
25 (4) of the Act.

W now proceed to set out the facts of the case in a
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chronol ogi cal order. It appears that a firm bearing the
sanme nanme as that of the appellant, that is, Sait (or Shah)
Nagj ee Purshot ham and Conmpany was started in 1902 and was
reconstituted by an agreenent of partnership dated Decenber
6, 1918. On the last nentioned date it carried on business
in piece-goods, vyarn, and other articles at Calicut wth
branches in Madras and Bonmbay. It al so subsequently started
a business of manufacture and sale of wunbrellas but the
preci se date of the comrencenent of this business does not
appear from the record. Sonetine about 1932 it started
anot her business of manufacture and sale of soap. For
practical purposes the firmcan be treated as having been
constituted by this docunent of Decenber 6, 1918. The
partnership agreenent of Decenber 6, 1918 was between the
following six persons, Purushotham Nagjee, Narayanjee,
Kri shnaj ee, Manekl al-and Bhagwanjee. O these persons the
| ast nanmed was an-outsider and the rest were nmenbers of a

famly. The agreement provided that the withdrawal of a
part ner for ~whatever reason, would not dissolve the
partnership as between the remaini ng partners. Kri shnaj ee

died in 1933 and Bhagwanjee retired about that tine. On
January 2, 1934, the remmining four partners executed an
instrument varying sone of the terns of the agreenent of
Decenmber 6, 1918. The instrunment, however, provided that
subject to the variations nmade the agreenent of Decenber 6,
1918 was to remmin effective. It is not in dispute that
there was no dissolution of the firmby the  instrument of
January 2, 1934. ‘Thereafter on April 27, 1934 Purusbot ham
died and the firmwas then left with three partners, nanely,
Nagj ee, Narayanj ee and Manekl al'. Then we get two instruments
both dated May 30, 1939, each described as an agreenent of

part nership. One instrunent, which is nmarked as  annexure
Cl, was between Nagjee, Narayanjee, Maneklal and Henthand.
The other instrunent, which is narked as annexure C Il was
bet ween
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Nagj ee, Narayanjee and Maneklal. It will be necessary to

set out later some of the terns of these instruments, for on
them a large part of the argunents advanced in this case has
t ur ned. Briefly it may be stated here that the appellant
contends that these agreenments did not really create new
partnershi ps dissolving the existing one. |ts case is that
under annexure C | an outsider Hencthand was -adnmitted as
partner in sone of the businesses of the existing partner-
ship, nanely, the unbrella and soap businesses and by the

ot her instrument, annexure C 11, the other exi sting
busi nesses of that partnership, e.g., in yarn, piece-goods,
noney-lending etc., were, continued by the subsi sting

partners nentioned above. The contention of the respondent,
on the other hand, is that these two instruments show that
the business of the existing firmhad been split up-into two
and transferred to two different owners, namely, two @ newy
constituted firns with different partners, some of whom were
no doubt comon, and this anpbunted to a discontinuance  of
the business of the old firm It was contended that after
such discontinuance it could not be said that the sane
busi ness on which tax had been charged under the Act of 1918
was being carried on on April 1, 1939 and no question
therefore, of any subsequent succession to that business to
make sub-sec. (4) of s. 25 applicable, could arise.

We next have an instrument of October 30, 1943, also "Styled
an agreenent of partnership, to which Narayanjee, Manekl al
Jayanand, Leel adhar and Prabhulal were parties. It refers
to the two "agreenents of partnership of May 30, 1939" and
certain retirenments of partners and adm ssion of new
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partners and provides that the parties to the instrunent had
agreed to carry on "as one single partnership" the busi-
nesses carried on previously by the two partnershi ps
referred to in the instruments of May 30, 1939. One of the
,contentions of the respondent is that even if it was not
right -inits viewof the instruments of May 30, 1939, this
i nstrunent of COctober 30, 1943 clearly evi denced a
dissolution of -the partnership then existing and the
creation of an entirely ,new partnership to which the

busi ness of the old firmwas -transferred. It was said that
this was a succession to business within the neani ng of sub-
sec. (4) of s. 25 and, therefore, the later succession, if
any, by the transfer of Febru-
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ary 7, 1948 could not provide the basis for relief under s.
25 (4). \hether relief could be granted under the earlier
succession, it was said, is irrelevant for such relief had
never been cl aimed.
The last instrument to which we have to refer is the
agreenment. of February 7, 1948 between Maneklal, Jayanand,
Leel adhar - _and Prabhul al as partners-of the appellant firm
and a limted conpany fornmed to take over the business. of
the firm By this instrunent the parties agreed that the
business of the firmwuld be transferred to the conpany
with effect from Novenber 13, 1947, the transfer to be
conpleted on February 13, 1948 by paynent - of the consi-
deration of Rs. 4 |acs by the vendee and delivery of posses-
sion of the assets of the business by the vendor. It is on
this instrument that the appellant, which is the firm
constituted by Maneklal, Jayanand, Leel adhar and " Prabhul al
claimed relief under s. 25(4) inits assessnent  for the
years 1948-49 and 1949-50.
There is no doubt that as a result of the instrument of
February 7, 1948 the Conpany succeeded to the business that
was being carried on by the firmof Nagjee, Purushotham and
Conpany as then constituted as aforesaid, as bankers, piece-
goods and yarn nmerchants and  as soap and unbrell a
manufacturers and sellers. The question, however  is, was
this firma firmwhich had been carrying on a business on
April 1, 1939 and whi ch business had been charged to tax
under the Act of 1918? The Hi gh Court took the view that it
was not and we think, that viewis correct. —In our opinion
t he busi ness was discontinued in 1937 and what was
subsequently carried on was not the same business.
W now turn to annexures C 1 and C 11 dated May -~ 30, 1939.
Taking annexure C 1 first, the material portions of this
docunent are as follows: -
"Thi s agreenment of Partnershipbetween

(1) Nagjee.... (2) Narayanjee(3) Manekl a

and (4) Hencthand(hereinafter <called the

partners) witnesseth asfoll ows:

Whereas Partners 1 to 4 have been carrying on

a business as partners fromthe beginning of

Sanvat 1994 (=Cctober-Novenber 1937) in
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the manufacture and sale of Soaps under the

nane of ' The Vegetable Soap Wrks' Proprietor

Sait Nagjee Purushotham & Co., and in the

manuf acture and sale of unbrellas in Calicut

with branches at Madras and Bonbay under the

nane and style of Sait Nagjee Purushotham &

Co., Soap and Unbrella Merchants at Calicut

and Madras and in the name of Sha Nagjee

Purushotham & Co., at Bonbay herei nafter

called the Firm
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oap

cut

and

with

And whereas it is thought advisable to reduce
the ternms of the said partnership into witing
for the proper and better conduct of the
busi ness;

The Partners have agreed and al so hereby agree
to the foll ow ng:

(1) The Firmshall continue to be as of old
nanely Sait Nagjee Purushotham & Co., Soap and
Urbrella Merchants. The Firmshall continue
to do business in the manufacture and sale of
soaps under the nane of the ’'Vegetable Soap
Wrks’ and in unbrellas under the nanme of

"Sait Nagjee Purushotham & Co., S

Unbrella Merchants as aforesaid with Head
O fice at Calicut and branch at Madras under
the ~same name and branch at Bonbay under the

name of " Sha Nagj ee Pur ushot ham &
Co........... '
(4) The business of the Firmshall consist

mainly in the manufacture and sale of soaps
and unbrellas ~and such allied products and
such other articles as all the partners or the
maj ori'ty of them may agree.

(8)It is always understood by the Partners
herein t hat the Firm~  of Sai t Nagj ee
Pur ushot ham
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& Co.,  Bankers, Piece-goods and Yarn rmer-
chants, Calicut, the partners whereof are the:
Partners 1 to 3 herein shall ~advance as,

heretofore all funds that are necessary for
the conduct of this Partnership Such advances
shall be deenmed as loan by the firm of Sait
Nagj ee Purushotham & Co., Bankers, Piece-goods
and Yarn Merchants tothe., Firm...........
(9) Until otherw se determ ned by Partners.
Nos. 1, 2 and 3 inwiting the Partnership
shal | not borrow any anpunt from any one ot her
than the Firm Sait Nagjee Purushotham & Co.
Bankers, Pi ece-goods and Yar n mer chant's
referred to in para 8 above.

(25) Al the Partners hereby agree  that

Partners. 1 to 3 herein are the Partners of

the Firm of Sait Nagjee Purushotham & Co.,

Banker s, Pi ece-goods and Yam | nerchants,

Calicut."

W now set out the naterial portions of

annexure C 11.

"This agreenent of partnership between (1)

Nagjee.... (2) Narayanjee and Manekl al

herei nafter called the Partners w tnesseth as

fol | ows:

Wher eas under the Agreenment of Partnership

dated the 6th day of Decenber 1918

(1) Purushot ham (2) Nagjee......

(3) Nar ayanj ee (4) Karsanjee.......

(5) Bhagvanj ee (6) Mneklal .... have

carried on a partnership trade in Piecegoods,
Banking and other articles in

branches at Madras and Bombay, and
VWereas (1) Purushotham.... (2) Karsanjee....

Cal
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and (3) Bhagvanjee . .. . ceased to be
partners either by retirement or death, and
103
Whereas the remmining partners (1) Nagjee...
(2) Nar ayanj ee.... and (3) Manekl al . . .

settled the claims in full of the partners who
ceased to exist and agreed to carry on and
continue and are continuing the exi sting
partnershi p busi ness under the nane and style
of ’'Sait Nagjee Purushotham & Co.’ Bankers,
Pi ece-goods and Yarn Merchants, hereinafter
called the "Firm; and
Whereas it i's thought advi sable and prudent to
reduce into witing the terns and conditions
agreed upon orally by themthe Partners agree
and have agreed to the following terns and
regulations stipulated hereunder
(2) The Agreement of Partnership dated the
6t h day of Decenber 1918 is hereby revoked and
the affairs of the Firmshall be regul ated and
governed by the Regul ati ons agreed upon orally
and reduced into witing in this Deed and the
terns and conditions of the revoked deed shal
not in future apply to the 'Firm except such
as have been repeated in this Deed.
(20) Al the partners hereby agree that they
in their individual capacity are and shall be
Partners also along with Henthand Veerjee Sait
in a Partnership business in  Soaps and
Urbrellas  carried on in Calicut and Madras
under the name and style of ~Sait Nagjee
Purushotham and Co., Soap and Unbrell a
Merchants and in Bonbay under the nane and
style of Shah Nagjee Purushotham & Co., the
terns and conditions whereof are enmbodied in
an Agreenent of Partnership dated 30-5-1939
signed by all the Partners.
104
It is clear that these two instruments recite events  which
had happened in 1937. Annexure C1 shows that in Ccto-
ber/ Novenber of that year a new partnership was started to
do businesses of manufacture and sal e of soap and unbrella
bet ween Henraj and the remmi ning partners of the preexisting
firm of the sanme name, that is, Nagjee, Narayanjee -and
Maneckl al . This is clear fromthe terms of the  instrunent
whi ch we have earlier set out. W think it right especially
to draw attention to the terms of cls. 8 9 and 25 of
annexure C 1. These indicate that there were (two firnms,
nanely, one, of which the constitution appeared from
annexure C | and which carried on unbrella and soap / busi-
nesses and the other, consisting of Nagjee, Narayanjee and
Maneckl al carrying on other kinds of businesses t he
constitution of which appeared from annexure C 11. Clauses
(8) and (9) showthat one firmwas to lend nobney to the
other. Such an agreenent coul d not of course have been made
unless the two firns were separate. By cl. (25) all the
parties to annexure C | agreed that the firmconstituted by
Nagj ee, Narayanjee and Manekl al was a different firm Learned
counsel relied on cl.1 of annexure C 1 and contended that
itprovided for the continuance of the old firm that is,
thefirmconstituted by the instrunment of Decenber 6, 1918
and hence no new firm had been created. W think that this
contention is without foundation. There is no reference in
annexure C 1| to the firmconstituted by the instrument of
December 6, 1918. The word "firm' in annexure C 1| refers to
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the partnership brought into existence by it. Cause 1 says
that "The Firmshall continue to be of old". The word "ol d"
refers to the partnership orally brought into existence in
Oct ober/ Novenber 1937 to which reference is made in the
first recital and to put down the terns of which in witing,
annexure C 1 was executed. Likew se the provisioninecl. 1
that "The Firmshall continue to do business" refers to the
conti nuance of the business carried on prior to May 30, 1939
by the firmbrought into existence in Cctober/Novenber 1937
by the oral agreenent. The continuance cannot be a
conti nuance of the firmor business of the partnership of
1918 for annexure C | makes no reference to that partnership
at all. It may be

105

-that the partnership of 1918 was carried on in the sane
name as the firmreferred to in annexure C 1| but we are not
,aware that an identity of names establishes that the two
firnmse hare same. It seenms to us beyond question that the
partnershi'p mentioned in annexure C1I| is different from the
partnershi p- whi ch was brought about by the instrument -of
Decenber 6, 1918 for the partners in'the two firnms were not
the same. It has not been shown to us, neither do we think

that where different groups of persons, some of whom -are
common, carry on /different businesses under di fferent
-agreenents, they/ can form one partnership. Further, as
,clearly appears fromannexure C 11, the firmbrought into
exi stence by the 1918 instrunent was di ssolved and a new
firm was started between Nagjee, Narayanjee ‘and Maneckla

-after the retirement of Purushothamin 1934.  If the 1918
firm was thus dissolved it~ could not, ~of <course, be

conti nued. So the firmcreated by annexure C I could not
have been a ,continuation of the 1918 partnership
Therefore, the firmmentioned in annexure C1l is a new firm

and not the old 1918 firmreconstituted.

This position is reinforced by the terms of annexure C 11
First it is called an agreement of partnership, that s,
agreenment creating a partnership. - The recital provides that
the remaining partners of the firm constituted by the
instrument of 1918 agreed to carry on and continue the
exi sting partnership business. Cause (2) states that the
deed of December 6, 1918 is revoked and the affairs of the
firmwoul d be governed by the ternms of annexure C 11 and the
conditions of the revoked deed were not to apply. It is
i mpossi bl e after this to say that t he partnership
constituted by the instrunment of Decenber 6, 1918 was not
di ssol ved. There is no warrant for the viewfor which the
appel l ant contended, that only the terms on which the
busi ness under the docunent of Decenber 6, 1918 was carried
were revoked and not the head agreement to do business in
partnership. The fact that an express agreenent to carry on
the business in partnership was nade (for which - see the
third recital in annexure C 11) further indicates that the
agreement to that effect in the instrument of Decemnber 6,

1918 was no |longer subsisting. In this case the term
providing for the continu-
106

ance nust refer to the continuance of the business and not
to the continuance of the partnership agreenment because that
was expressly revoked. |If this is not the correct Vview,
then cl. 20 would be inexplicable. That clause states that
the partners in their individual capacity would be partners
with Henthand in another business the ternms of which
partnership appear in another partnership agreenment of the
same date and which is annexure C 1. This would show that
the old partnership of 1918 had gi ven up doing sone of its
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existing businesses and it was decided to carry them on
under a new partnership agreement. This would support the
view that the old partnership was dissolved for it would not
have ot herw se given up those busi nesses.

The two instruments annexure CIl and C 11, therefore,
clearly establish that in October/ Novenber 1937 the business
that was carried on by the firmof Sait Nagjee Purushotham
and Co. till that date, was discontinued and its businesses
were split wup into two and carried on by two independent
partnershi ps then brought into exi stence. Wen this happens
it is inpossible to say that the pre-existing business was
conti nued. This view finds support fromS. N A S A
Annanal ai Chettiar v. Conmi ssioner of |Incone-tax, Madras(1l)
where it was held that when a business carried on in one
unit is disintegrated and divided into parts, the parts are
not the whole even thoughall the parts taken together
constitute the whole. "That was a case of a joint famly
busi ness which on partition was split up between different
menbers of the famly. ’'It was held that as a result of
this splitting up there was a di sconti nuance of the origina
busi ness at “the date of the partition and on such
di sconti nuance the family becane entitled to relief under s.
25(3) It is of sone significance to point out that the
partners constituting the appellant at the nmonent of the
transfer in 1948 also thought that in 1937 the old firm
ceased to exist and its business was carried on thereafter
by two independent firns, for the docunent of COctober 30,
1943 has referred to annexures C 1l and C 11 as constituting
two independent partnerships and proceeded to revoke them
both and provided that the parties to the instrument "have
(1) 201. T. R 238.
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agreed to carry on and continue as one single partnership
busi ness the existing partnership businesses of Sait' Nagjee
Purushot ham and Co., Bankers, Piece-goods and Yarn Mer-
chants, Sait Nagjee Purushot ham and Co., Soap and Unbrella
Mer chants. "

Now when the busi ness on which tax was charged under the Act
of 1918-which, it is not disputed, happened in this case-was
di scontinued in 1937 it could not have been carried on Apri
1, 1939. What was then carried on nust have been sone ot her
busi ness. So one of the conditions on which relief under s.
25(4) of the Act could be clainmed was not satisfied and the
cl ai mwoul d not be naintainable.

Furthernore, for the reasons earlier stated, it nust be held
that on April 1, 1939 the business, assuning its identity to
have continued in spite of the splitting wup, ~was being
carried on by two persons, nanely, two firms with different
partners. Now the person who transferred the busi ness which
caused the succession in 1948 on which the appellant” relies
for relief under s. 25(4), was a single firm This latter
firm could not have been brought about by a change 'in the
constitution of an existing firm for there were two
existing firms and they could not becone one by sinple
changes in their constitution. |Indeed the instrunment  of
Cctober 30, 1943 which brought the transferor firm the
appel l ant before us, into existence, expressly states that
"The Agreenments of Partnerships dated 30th WMy 1939......
are hereby revoked". It follows that at the date the
succession relied upon can, be said to have taken place, the
busi ness was being carried, on by a person different from
those who carried it on on April 1, 1939. So anot her
condition of the applicability of’ s. 25(4) of the Act is
not satisfied. The claimfor relief under that section nust
fail on this ground al so.
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If it were to be said that the partnerships were brought
into existence on May 30, 1939 by annexures C1l and C 11
instead of in October/Novenber 1937, then also the appel-
lant’s claimnust fail. Whenever the new partnerships were
brought into existence, the result would, in our view,
necessarily be that the business of the old partnership
whi ch was-

108
taken over by the two new firns nust be deenmed to have been
di sconti nued. On the principle stated in  Annanal ai

Chettiar’s case, (1) there could not in such a case be a suc-
cession of the business fromone to another. That being so,
there can be no question of the succession to the business
carried on at the comencenment of the Indian I|ncone-tax
(Anmendrent) Act, 1939, that is, April 1, 1939 and on which
tax was charged under the Act of 1918 having taken place in
1948 as clainmed by the appellant. Wat was discontinued
coul d not be succeeded to. Evenif it was held that on My
30, 1939, 'there was a succession to the business which we do
not think “is a correct viewto take, that also would
disentitle the appellant to relief under sub-sec: (4) of s.
25 in the years 1948-49 and 1949-50, for it should, in such
an event, have clainmed the relief in the year 1939-40.
In the result we have cone to the conclusion that the
busi ness which had been subjected to tax in 191.8 had been
di scontinued i n Cct ober/ Novenber 1937 or on May 30, 1939 and
it was not in existence in 1948 so as'to permt a succession
to it taking place under the instrument of February 7, 1948.

The appeals, therefore, fail ~and they are accordingly
di sm ssed with costs.
H DAYATULLAH J.-1 have had the advantage of reading the

judgrment just delivered by ny | earned brother Sarkar J. but
| have the nmisfortune to disagree with himin his conclusion
that these appeals nust be dismissed. [n ny judgnment, these
appeals nust be allowed. The facts have been set out in
detail by ny learned brother and | shall content nyself wth
repeating only such facts as( are necessary for the
el uci dati on of ny point of view

The appellant is a firmwhich in 1948 consisted of four
partners namely Maneckl al Purushot ham Lil adhar Narayanj ee,

Jayanand Nagjee and Prabhulal Naranji. It was carrying on
busi ness mai nl y in piece-goods, yarn, banki ng and
manufacture and sale of unbrellas and soaps. "Its head

office was at Calicut but it had branches at Bonbay -and
Madras. The history of the firm goes back to the year 1902.
In that year, five nenbers of a famly by name  Purushot ham
Nagj ee, Narayanj ee, Krishnajee and Prenthand al ong

(1) 20 1.T.R 238.
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with one stranger Bhagwanjee started t he appel | ant
firm-Sait Nagjee Purushottam & Co. Thereafter, there were
changes in the constitution of the firmcaused by the | death
or by the retirement of partners. O the original partners,
Prenchand retired in 1912 and anot her nenber of the famly
Manecklal was taken in his place. 1In 1933 and 1934, two
nenbers (Krishnajee and Purushothan) died and Bhagwanjee

retired. In that vyear, the firm consisted of Nagjee,
Nar ayanj ee and Maneckl al who were nmenbers of the origina
famly. W have on the record the partnership deed of

December 6, 1918 by which the shares of the partners were
adjusted after the retirenent of Prenchand and the adm ssion
of Manecklal and a deed of Januarv 1, 1934 after the death
of Krishnajee and retirenment of Bhagwanjee. In the deed of
1918, it was stated that this firmcarried on business in
Calicut, having branches at Madras and Bonbay and though
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Maneckl al was included as a new partner, the firm was to
carry on and continue the existing partnership business
under the sane nane and style. By the deed of 1918, the
earlier partnership deed of April 4, 1902 was revoked and
the affairs of the firmwere to be regulated by the new
deed. It was, however, provided that the wthdrawal or
death of a partner would not cause a dissolution of the
part nership. When the deed of 1934 was entered into, the
de-1d of 1918 was not revoked but only anended; it was,
however, provided that the principal deed of partnership-to
wit of 1918-would remain in force in so far as it was not
i nconsi stent.
Sonetime in the vyear 1932 or thereabout, the firm had
started the manufacture and sal e of soaps under the name of
"The Veget abl e Soap~ Works" Proprietors Sai t Nagj ee
Purushot ham & Co. and perhaps the manufacture and sale of
unbrellas in Calicut with branches at Mdras and Bonbay
under the name and style, at Calicut and Madras, of "Sait
Nagj ee Purushotham & Co. Soap and Unbrella Merchants”, and
at Bombay of "Sha Nagjee Purushotham & Co.". It nmay be
pointed wout that the words "Sha" and "Sait" nmean the sane
thing, and the nanes were not different.
In 1937, one Henthand a stranger to the famly was adnmitted
as a working partner. On May 30, 1939, two
110
deeds were executed.” They are respectively marked Cl and
c2. G was executed by Nagjee, Narayanjee, - Manecklal and
Henthand. C2 was 'executed by ~Nagjee, Narayanjee and
Manecklal. In d the preanble was as foll ows:
"Whereas Partners 1 to 4 have been carrying on
a business as Partners fromthe beginning of
Sanvat 1994 (Guzarathi Era) in the manufacture
and sale of Soaps under the name of "The
Veget abl e Soap Works" Proprietors Sait 'Nagjee
Purushot ham & Co., and in the manufacture and
sale of Unbrellas in Calicut with branches at
Madr as and Bonbay under the name and style of
Sait Nagjee Purushotham & Co., Soap and
Urbrella Merchants at Calicut and Madras and
in the name of Sha Nagj ee Purushot ham & Co. at
Bonbay hereinafter called the Firm?"
The terms rel evant to our purpose were:

1. The Firmshall continue to be as of old
nanely Sait Nagjee Purushot ham & Co. Soap and
Unbrella Merchants. The Firmshall continue

to do business in the manufacture and sale of
soaps under the nane of the "Vegetable Soap
Wrks" and in unbrellas under ‘the nane of
"Sait Nagjee Purushotham & Co. = Soap and
Urbrella Merchants as aforesaid with 1/ |ead
Ofice at Calicut and branch at Madras ' under
the sanme nane and branch at Bonbay under the
nane of "Sha Nagjee Purushotham & Co."

2. "The business of the Firm shall  be
carried on by Partner No. 4 Henthand Virjee
Sait according to the directions of Partners 1
to 3 and the said Henthand Virjee Sait is to
manage work and assist the business of the
firm and he shall be called hereinafter the
Wor ki nh Partner; "

14. "The working Partner Hencthand Virjee
Sait may draw on the First of each nonth the
monthly sumof Rs. 400 only fromout of the
Firm s account on account of the share of his

111
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Nagj ee

profits for the current year, but if on taking
the annual account it shall appear that the
nmont hly sunms drawn out by himexceed his share
of profits he shall forthwith refund the
excess. "
15. "The Profits and Losses shall be divided
and apportioned in the follow ng proportion
Partner No. 1 shall have 3 annas 8 pies in the
Rupee; Partner No. 2 shall have 3 annas 8 pies
in the Rupee; Partner No. 3 shall have 3 annas
8 pies in the Rupee; and Partner No. 4 shal
have 5 annas in the Rupee. On taking the
accounts if it is found that the Finn has in-
curred a Iloss the aggregate of the nonthly
sunms drawn by the Working Partner shall at
once be refunded by the Wrking Partner to the
Firmalong with his share of the |oss."
17. "It is hereby agreed that the working
Partner should invest a sumof Rs. 15,000 as
deposit in the Firmof Sait Nagjee Purushotham
& Co., Banker s, Pi ece- goods and Yarn
Mer chant s, Calicut and such noney shall remain
in deposit as'long as he renains a Partner and
such anount shall carry interest at such rates
of interest as the Firm of Sait Nagj ee
Purushot ham & -Co., Bankers, - Piecegoods and
Yarn Merchants nmay agree fromtine to tine."
In C2, the preanble was: " ..............
VWereas the remaining partners (1) Nagjee
Arersee. Sait, (2) Narayanji Purushotham Sait
and (3) Manecklal Purushotham Sait settled the
clainms in full of the partners who ceased to
exi st and agreed to carry on-and continue and
are continuing the exi'sting part nership
busi ness under - the nane and style of "Sait
Nagj ee Purushotham & Co." Bankers, Piece-goods
and Yarn Merchants, hereinafter <called the
"FI RM'
112
The relevant ternms were:
"2. The Agreenent of Partnership dated the 6th
day of Decenber 1918 is hereby revoked and t he
affairs of the Firmshall be regulated and
governed by the Regul ati ons agreed upon orally
and reduced into witing in this Deed and the
ternms and conditions of the revoked deed shal
not in future apply to the "Firni'’ except such
as have been repeated in this Deed.”
20. Al the partners hereby agree that /they
in their individual capacity are and shall be
Partners also along with Henthand Veerji Sait
in a Partnership business in Soaps and
Urbrellas carried on in Calicut and ' Mdras
under the nanme and style  of

Purushot ham & Co., Soap and Unbrella Merchants
and in Bonbay under the name and style of
Shah, Nagj ee Purushotham & Co. the terns and
condi tions wher eof are enbodied in an
Agr eenent of Partnership dated 30-5-1939
signed by all the Partners.™’

Bot h deeds provided again that the partnerships would not be
di ssol ved by the death or retirement of a partner.
Nagj ee died in August 1943 and Henthand retired on Cctober

31, 1943.

On Cctober 30, 1943, a fresh deed of partnership

Sai t




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 15 of 25

was executed by Narayanjee and Maneckl al who were conti nui ng
as partners from 1918 and two other nmenbers of the famly
nanmely Liladhar and Prabhulal and to the benefits of
partnership Jayanand Nagjee who was a nminor, was adnmitted
The preanble was as foll ows:

Aﬁd. ﬁhéréaé .pérfnér No. 4 Henthand Veerjee
Sait: has decided to retire from the said

part nership, busi ness as from 31-10-
1943. ... ... ... ...
And whereas the remaining partners are willing

and have agreed to take as new partners
Leel adhar Nar ayanj ee Sait and Pr abhul a

Nar ayanj ee Sal , sons of Nar ayanj ee
Pur ushot ham Sait as from 31-10-1943.
113

And whereas the remaining partners along wth
the new partners now included in the Deed of
Part nershi p, have agreed to carry on and con-
ti nue as one, single partnership business, the
exi sting partnershi p- busi nesses of " Sai t
Nagj ee Purushotham & Co., Bankers, Piece-goods
and Yarn nerchants, "Sait Nagjee Purushot ham &
Co. Soap and Unbrella nerchants".
And ‘whereas it is thought advisable and
prudent’ to reduce into witing the terns and
conditions agreed wupon orally by them the
partners agree and _have agreed to t he
following terns and conditions sti pul at ed
her eunder : -

The operative terns relevant to our purposes. were the

fol | owi ng:
"The Agreenments of Partnerships dated 30th My
1939 entered into by (1) Nagjee Anersee ' Sait,
(2) Narayanj ee Purushot ham Sait (3) Maneck | a
Purushotham Sait and (1) Nagjee Amersee Sait
(2) Narayanji Purushotham Sait (3) Maneckl a
Purushot ham Sait and (4) Henthand Veerji Sait
and registered as 98 and 97 in the Joint 11
Sub- Registrar’'s Ofice, Calicut respectively,
are hereby revoked and the affairs of the firm
shal | be regulated and governed by the
regul ations agreed wupon orally and reduced
into witing in this deed of Partnership; ~and

the terms and conditions of the

ked Deed
shall not in future apply to the Firm except
such as have been repeated in this Deed.
1. The firm nanme shall be "Sait ~Nagjee

Pur ushot ham
& Co. Bankers, Piece-goods, Yarn, “Soap and
Unbrel la merchants.”
2. The partners of the firm are (2)
Nar ayanj ee Purushotham Sait, (2) Manecklal
Purshotham Sait, (3) Jayanand Nagjee Sait
(Mnor) represented by guardian Maneckl a
Purushot ham Sait (4) Leel adhar Narayanjee Sait
and (5) Prabhul al Narayanjee Sait."
134- 159 S.C. -8.
114
The rest of the terns foll owed the sane pattern as before.
In 1948, a limted liability conpany was forned under the
nane of Sait Nagjee Purushotham & Co., Ltd. and an agreenent
was made by which Sait Nagj ee Purushotham & Co. represented
by the then partners Manecklal, Liladhar, Jayanand and

revo
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Prabhulal sold to the conpany the goodwi ||, assets etc. of
the firm The question in this case is whether the
appel late firmwas entitled to the benefits of s. 25 (4) of
the Incone-tax Act, and if so, to what extent. The answer
to the question depends on (a) whether the business on which
tax was paid under the provisions of the Indian Income-tax
Act, 1918 had discontinued at any tine before 1948 or (b)
whet her there was a succession by another person for the
person who was carrying on business on April 1, 1939. (%Y
| earned brethren consider that there was a discontinuance in
1937-39 of the original business by reason of the division
of the original business into two divisions and the
adm ssi on of Henthand as a partner in one of the divisions.
The Departnent as respondent contends that there was a
succession in 1939 and again.in 1943, because in those years
a different person succeeded to the person carrying on
busi ness on April 1, 1939. The contention of the Departnent
has so far succeeded and | need not give the details of the
deci si ons ‘of the various Tribunal s under the Indian |ncome-
tax Act ‘and the Hi gh Court, because nmy |earned brother’s
judgrment gives all such details.” | shall therefore address
nyself to the questions (a) whether there was a succession
in 1948 for the first time when the conpany succeeded the
firm to entitle the firmto the benefits of s. 25 (4): (b)
whet her there was, prior to 1948, a discontinuance of the
busi ness on which tax was charged under the provisions of
the Indian Incone-tax Act and (c) whether there was, prior
to 1948, succession by another personto the person who had
paid the tax under the provisions of the Income-Tax Act,
1918 after April 1, 1939? |If the answers to (b) and (c) be
in the negative, (a) nmust be answered in the -affirmative,
but if the answer to either (b) or (c) be in t he
affirmative, (a) nmust be answered in the negative.
It is necessary at this stage to read s. 25 which deals with
assessment in case of discontinued business. The first two
115
sub-sections deal wth cases to which sub-s. 3/ is not
appl i cabl e. The first sub-section lays down ‘how the
business is to be assessed when it is discontinued in any
year and sub-section 2 provides t hat any per son
di scontinuing business nust give a notice on pain of “a
penal ty. We are not concerned wth these sub-sections.
Sub-s. (3) and sub-s. (4) in so far as it is relevant for
our purpose, are as foll ows:
Sub-s. (3)
"Where any busi ness, profession or vocation on
which tax was at any tine charged ~under the
provi sions of the Indian Income-tax Act, . 1918
(VIl of 1918), is discontinued, then -unless
there has been a succession by virtue of 'which
the provisions of sub-section (4) have been
rendered applicable no tax shall be payable in
respect of the incone, profits and gains of
the period between the end of the previous
year and the date of such discontinuance, —and
the assessee mmy further <claim that t he
i ncomre, profits and gains of the previous year
shall be deened to have been the incone,
profits and gains of the said period. Wher e
any such claimis made, an assessnent shall be
nmade on the basis of the inconme, profits and
gai ns of the said period, and if an anmount of
tax has already been paid in respect of the
i ncome, profits and gains of the previous year
exceedi ng the amount payable on the basis of
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such assessnent, a refund shall be given of
the difference."
Sub-section (4)
"Where the person who was at the comrencenent
of the Indian |Inconme-tax(Arendnment) Act, 1939
(Vi1 of 1939), <carrying on any business,
prof ession or vocation on which tax was at any
time charged under the provisions of the
Indian Incone-tax Act, 1918, is succeeded in
such capacity by another person, the change
not being nerely a change in the constitution
of a partnership, no tax shall be payable by
t he
116
first nmentioned person in respect of the
i ncome,” profits and gains of the peri od
between the end of the previous year and the
date of such succession, and such person nay
further claim that the incone, profits and
gains of the previous year shall be deenmed to
have been the income, profits and gains of the
said period. Were any such claimis nade, an
assessnment shall be made on the basis of the
i ncone, profits and gains of the said period,
and, 'if an anpbunt of tax has al ready been paid
in respect of the incone, profits and gai ns of
the previous year exceedi ng the anmount payabl e
on the basis of such assessnent,
und shal
be given of the difference:
Provided. ... .. ... ......
Sub-s. (4) was inserted by the Indian Incone-tax (Anmendnent)
Act, 1939 (VII of 1939), which also introduced the words
underlined in sub-s. (3). Sub-s. (4) and the amendnent to
sub-s. (3) were to come into force fromApril 1, 1939 by
virtue of notification No. 7 of the Central CGovernnent dated
March 18, 1939. Under s. 3 of the Indian Incone-tax Act,
1918, the subject of the tax was not the incone of the
previ ous year of assessnent, but the incone of t he
assessment year. By the. Act of 1922, a change was
introduced and the tax was payable on the incone of the
previous year in the follow ng year which was the year of
assessment. Any business which was in existence and earning
profits in the year 1921 and continued in the year 1922 was
required to pay tax on its profits of 1921, once under the
Act of 1918 and again under the Act of 1922. In the 1922
Act, a provision was made to give relief to any business
whi ch  had paid such double tax when it discontinued busi-
ness. \When the 1939 anendnent was nmade, relief was given by
sub-s. (4) to a person who had paid tax under the Act of
1918 when he was succeeded in his business by another

per son. It wll, however, be noticed that the two sub-
sections wer e mutual Iy excl usive. If there was a
succession, then, sub-s. (4) was applicable. Sub-s. (3) was
only applicabl e when the business was discontinued. It wll

further be noticed that the term "succession" was not

117

to include a change in the constitution of a partnership

In this case, the claimto the benefit of sub-s. (4) was
made by the conpany on the basis of a succession either on
Novermber 13, 1947 or on February 13, 1948. The |Incone-tax
Oficer held that a succession had taken place in 1943 when
on the retirenment of Henthand, the two separate businesses
fornmed under Ex. d and C2 were anal gamated. The Appell ate
Assi stant Conmi ssioner agreed with this concl usion. The

a ref
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Tribunal also held that the business in soap and unbrella
was di fferent fromthe busi ness of banking, piece-goods and
yarn, and the anal gamation of these two businesses in 1943
ampunted to a succession by a newly constituted firm The
Hi gh Court held on reference that the firmconstituted under
the deed of 1918 was dissolved in 1939 and the firns
constituted wunder the two deeds of 1939 were dissolved in
1943. The High Court, therefor,, held that succession had
taken place in 1939 and again in 1943 and the claimon the
basis of the transfer to the limted liability conpany in
1948 was too late. |In coming to the conclusion that the
firm constituted under the deed of 1918 was di ssolved, the
Hi gh Court relied upon cl. 2 of the deed Ex. C2.

The t wo sub-sections ~ which have been guot ed appl y
differently, because in sub-s. (3) the enphasis is on the
di sconti nuance of the business which had paid tax under the
1918 Act while the enphasis in sub-s. (4) is on succession
to a person who, on-April J., 1939, was carrying on any
busi ness on which tax was at any tinme charged under the Act
of 1918. ' The forner regards the continuity of the business
whi ch had paid tax under the Act of 1918 and the latter the
conti nuance of the person who, on April 1, 1939, was
carrying on the business which had paid such tax. There
cannot, therefore, be a case in which both the sub-sections
apply at the sane /tinme, because the intention is obviously
to keep them separate and when sub-s. (4) was added, sub-s.
(3) was anended by the addition of the words "unless there
has been a succession by virtue of which the provisions of
sub-s. (4) have been rendered applicable.” The main idea is
the conti nuance of business unless there has been.a succes-
sion. The question that arises is whether there was at any
time a dissolution of the partnership and if so, whether; it
118

anmounted to "di scontinuance" of business for the application
of sub-s. (3) or a succession by the formation of an
entirely new firmfor the application of sub-s. (4). For
this purpose, | shall first discuss what is the position of
a partnership under the ordinary |law of partnership and
under the Incone-tax Act. At the outset, |~ nust draw
attention to a few fundanmental facts. It was pointed out by
this Court in Charandas v. Haridas(1) that those whose duty
it is to apply the provisions of the Income-tax Act mnust
bear in mnd that what may be the resulting position under
the law of partnership and/or the Hndu Law is not
necessarily the resulting position under the Incone-tax Act.
This case is another exanple of the difference of approach
to the sane facts under the law of partnership and the
I ncome-tax | aw.

In Dulichand v. The Comm ssioner of |ncone-tax, Nagpur (2) ,
it was pointed out by this Court that comrercial nen and
accountants are apt to look upon a firmin the “light in
which |awers | ook upon a corporation, that is, as ‘a body
di stinct fromthe nmenbers conposing it, and such a separate
exi stence has been recogni sed under the Scottish | aw. But
under the English Common Law, a firmis not regarded as a
separate entity fromthe nenbers conposing it. The Indian
Partnership Act has accepted the English Conmon Law though
nercantil e usages have crept into business accountancy and
the Cvil Procedure Code allows a firmto sue or be sued in
the firmis name provided the nanes of the partners are
di scl osed. Under the Inconme-tax Act, however, a firmis by
s. 3 nade a unit or assessnent, but this personality does
not nake the firma person in every sense of the word. It
only nmakes it an assessable unit. Afirmis not a "person"
and cannot enter into partnership with an individual, wth
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another firmor with H ndu Undivided famly.

Section 26 recognises the existence of a firmas an asses-
sable unit and provides for taxation in the event of changes
in the constitution of firms. The first sub-section deals
with a change in the constitution of the firmor where a
firm has been newWy constituted and the second sub-section
where there is a succession to the person (which includes a
firm

(1) [1960] 39 1. T. R 202.

(2) [1956] S. C R 154.
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by another person. This sub-section deals with all cases of
successi on except those dealt wi th under sub-section (4) of
s. 25 already set out. Section 25 provides for discontinu-
ance of business. Discontinuance is thus not a nmere change
in the constitution of the firmnor even succession where,
though the business changes hands, the business itself s

carried on. It was recently pointed out by us in Shivram
Poddar 'v. /I ncone-tax O ficer, Calcutta and another (1) thus:
"Under t he ordi nary I aw governi ng

partnershi ps, nodification in the constitution
of the firm in the absence of a specia
agr eenent to the contrary anmount s to
di ssolution of the firm and reconsitution
thereof, ‘a firmat common | aw being a group of
i ndividuals who have agreed to share the
profits of a business carried on by all or any
of themacting for all, and supersession of
the agreenent brings about an end of the rel a-
tion. But the lncone-tax Act recognises a
firm for _purposes of assessnent as a unit
i ndependent of the partners constituting it;
it invests the firmwth a personality. which
survives reconstitution. A firmdiscontinuing
its business may be assessed in the manner
provided by s. 25 (1) in the year of  account
in which it discontinues its business; it my
al so be assessed in the year of assessnent.
In either case it is the assessnent of the
income of the firm Were the firm is
di ssolved, but the business is not di s-
continued, there being change in the constitu-
tion of the firm assessnent has to be nmade
under s. 26 (1), and if there be succession to
t he busi ness, assessnent has to be made under
s. 26 (2)."
Therefore when in sub-s. (4) the word 'person’ is used, it
is intended to include not only an individual but also a
firm This is also clear fromthe words "not being nerely a
change in the constitution of a partnership.” Since the In-
cone-tax Act assesses a partnership as a unit and such units
(1) Gvil Appeal NO 455 of 1963 decided on Dec. 13, 1963.
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must, in the past, have been assessed to tax under the Act
of 1918, sub-s. (4) allows a partnership to obtain the
benefits of sub-s. (4) when there is a succession and a
partnership does not |oose this benefit if there has been a
nere change in the constitution of the partnership wthout
there being a succession. The business, if it continues,
obtains a simlar benefit when it is discontinued. 1In this
way all cases of discontinuance of business are treated
under the 3rd sub-section and all cases of succession under
the fourth sub-section and all cases of nere change in the
constitution of the firm are neither cases under the third
nor under the fourth subsections.
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In this case, we have, therefore, to find out firstly what
is meant by discontinuance of a business. Next, we have to
find out what is conprehended within the expression "a
change in the constitution of a partnership". It is only if
there was a di scontinuance of the business before 1948 or a
succession not anpbunting to a mere change in the constitu-
tion of the partnership between 1939 and 1948 that the

appellants can be denied the benefit of s. 25. The
expressi ons, t hat is to say, "di scont i nuance" and
"successi on not anobunting to a change of the constitution of
a firm' have received exposition in the past. It is hardly

necessary to refer to the | arge nunber of cases in which the
matter has been discussed, because the |eading case on the
subj ect of discontinuance is Comm ssioner of |ncone-tax,
Bonbay v. P. E. Polson(l) and on the subject of succession
Conmi ssi oner of Income-tax, West Bengal v. A W Figgies &
Co. and others 2 It will be sufficient to refer to these two
cases.
To begin with, it must be renenbered that the soap business
conmenced in the year 1932 and did not pay tax under the Act
of 1918. Though there is nothing to show when the wunbrella
busi ness comrenced, it is alnost certain that it did not pay
tax under the Act of 1918.  In any event the burden was on
the assessee firmto ?rove this before claimng relief.
These facts are fundanental, because, if the unbrella and
soap business were never assessed to tax under the Act of
1918, they are out of the picture and in respect of these
busi nesses, the assessee firmwas not-at all entit-
(1) [1945] 1. T.R 384.
(2) [1954] s. C R 171
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led torelief. Section 25 (3) and (4) do not apply where
the business was not in existence before the Act ‘of 1922
canme into force. A clear authority for this proposition is
to be found in the decision of the Bonrbay H gh Court in
Ambal al H matlal v. Comm ssioner of Income-tax and Excess
Profits Tax, Bombay North(1). In that case, a H'ndu Un-
divided famly was carrying on three separate businesses,
nanmely noney | ending, running a ginning factory and a’ share
busi ness. This family disrupted in 1943 and divided the
busi ness ampbng its nenbers, and clainmed the benefit of s.
25(4) in respect of all the three businesses. It was found
that only the noney | ending business had paid tax under the
Indian Inconme-tax Act of 1918. It was held by Chagla C. J.
and Tendol kar J. that the assessee was entitled to the bene-
fit nmentioned ins. 25 (4) only in respect. —of the noney
| endi ng business. Chief Justice Chagla observedat p. 287
t hus:
"But before us we have a clear and categorica
finding that the three businesses of the
assessee wer e di stinct busi nesses and,
therefore, it cannot be stated that the relief
which was intended for the noney- | endi ng
busi ness which was carried on by the assessee
and which was subjected to tax under t
he Act of
1918 should be extended to the business of
running the ginning factory and the share
busi ness whi ch were not in existence and which
were not subjected to tax under the Act of
1918. The answer, therefore, to the question

put to us wll be that the assessee is
entitled to the benefit mentioned in s. 25(4)
only in respect of t he noney- | endi ng

busi ness. "
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No finding in the present case is necessary, because the
clear fact is that the soap business was not even in
contenpl ation, nmnuch |less in existence before 1922 and the
sane is true of the unbrella business also. The relief
could therefore be clainmed only in respect of the remaining
busi nesses nanely in piece-goods, yarn and banking which
were started in 1902 and which admttedly continued without
break till 1948. Since no claimin respect of the business
of wunbrellas and soaps could at all be entertained, any
dealing with that part

(1) (21951) 20 I.T.R 280.
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of the business by the assessee firmwould not affect the
guestions in this case. ' Indeed, the agreenent to separate

the unbrella and soap busi ness when Henthand was adnmitted as
a partner in 1939 was in keeping with the continuance of the
original business as an entity by itself and enphasised its
separate character. Fromthe record it appears that the old
and the new busi nesses were al so separately assessed. It is
only thi's one entity to which the provisions of s. 25 nust
be applied and in respect of which' it nust be considered
whether there was a discontinuance or a succession at an
earlier period.

| shall first exam'ne the question of discontinuance. The
Judicial Committee/in Polson's case considered what was the
neani ng of the word "di scontinuance’. In that case, Polson

who was carrying on business assigned it toa limted com
pany on January 1, 1939. He had paidtax in respect of the
busi ness under the Act of 1918 In the assessnent year
1939-40, he claimed that in viewof the provisions of s. 25

(3) of the Act of 1922, as anmended in 1939, his incone from
the business nmade during the year 1938 was not taxable. It
was held that he was not entitled to the benefit of . s. 25
(3) as the business was not discontinued. The H gh Court of
Bonbay wupheld the contention of Polson, but the Privy
Counci| reversed the decision approving the decision of the
Madras Hi gh Court in Meyyappa v. Comm ssioner of Incone-tax,
Madras(1). Lord Sinonds pointed out that on January 1

1939, Pol son had ceased to be the owner of the business and
therefore he was not carrying it on "at the commencenent of"
the anmending Act. Since those words neant the date when the
Act came into force on April 1, 1939, they —could not  be
carried back to a date anterior to April 1, 1939 and on that
date Polson ceased to be the owner of the business. As
regards the words "di scontinued" and "disconti nuance" in s.
25, Lord Sinmonds pointed out that they had been the  subject
of numerous decisions and that it had been uniformy decided
that the words did not cover a mere change of ownership. but
referred only to conplete cessation of the business. Lord
Si nonds further observed "Their Lordships entertain no doubt
of the correctness of these decisions, which appear-to be in
accord with the plain

(1) (2943) 11 1.L.R 247; 1.L.R (1944) Mad. 166.
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nmeani ng of the section and to be in line with simlar deci-
sions upon the English Incone Tax Acts." It would therefore
follow that by discontinuance in sub-s. (3) is neant
conpl ete cessation of the business. This cannot be said to
have taken place in the present case in respect of all the
busi nesses and a fortiori in respect of the business in
pi ece , goods, yarn and banking. These businesses m ght have
been nmmnaged by persons other than those who had paid the
tax wunder the Act of 1918 a matter to be considered under
the fourth sub-section but they were not discontinued for
the application of sub-s. (3). The Judicial Conmittee was
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not required to consider the matter fromthe point of view
of succession, because sub-s. (4) did not then exist. The
Privy Council case has been approved of by this Court in
Fi ggies’s case to which | shall refer presently. Fromthis,
it follows that there was no di sconti nuance of the business
at any tinme between 1921 and 1948 or even thereafter.

The next question to consider is whether there has been a
succession or a nere change in the constitution of the

assessee firmin the years 1939 and 1948. If we were to go
by the original business, excluding the newWly started busi-
ness of manufacture of unmbrella and soap, | nust say at once

that there has been no succession and this case falls
squarely wthin the rule of this Court in Figgies's case.
But even if one were to include the wunbrella and soap
busi ness, | am of opinion that this case does not cease to
be covered by Figgies's case. | shall exanmine both the
aspects of the matters separately.

| shall pass on immediately to the facts of Figgies's case.
In that 'case, a partnership was fornmed in 1918 between
Fi ggi es, ' Mathews and Notley.” In 1924, Mathews retired. In
1926, one Squire was taken as partner. In 1932, Figgies
retired. In 1939, one H Il nman was taken as a partner. In
1943, Notley retired. 1n 1945, one Gl bert was taken as a
partner. By that tinme, all the original partners had ceased
to be partners and new ones had conme in their place. At
every change, new deeds of partnership were executed and the
shares were readjusted. No doubt, the later deeds did not
say that the earlier deeds were revoked but a glance at
those deeds (which I have seen in the original brief of the
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case) shows that they could not have exi sted side by side.
In any case, there was no incorporation of the earlier docu-
nents by reference and they nust be taken to have been

superseded. |In this case there isa definite statement that
the earlier docunents were ’'revoked' . ~But whether the word
,revoked’ is wused or not, the resulting position is the
sane. Sone partners went out and others cane in till the
identity of the original partners was conpletely |ost. The
guestion was whether, in these circunstances, there ‘'was a
successi on within the neaning of sub-s. (4) of s. 25 Thi s

court observed:
"The section does not regard a mere change in
the personnel of the partners as anounting to
successi on and disregards such a change. It
follows from the provisions of the section
that a mere change in the constitution of the
partnership does not necessarily bring into
exi stence a new assessable unit or a distinct
assessable entity and in such a case there is
no devol ution of the business as a whole/"
This court pointed out that though under the |aw of Partner-
ship a firmhas no | egal existence apart fromits partners
and it is nmerely a nane to describe its part ners
conpendiously, it is equally true that under that |aw also
there is ordinarily no dissolution of the firmby the nere
i ncoming or outgoing of partners. This Court also pointed
out that the positionis a little different wunder the
Income-tax Act where a firmis charged as an assessable
entity distinct fromits partners who can al so be assessed
individually. It was for this reason that sub-s. (4) of s.
25 expressly nmentioned that a case of succession was not to
be found where there was a nere change in the constitution
of the firm In other words, though a firm was to be
regarded as an entity for the purpose of the Incone-tax Act,
that entity was not to be taken to be disturbed by the
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comng in or going out of partners any nore than that entity
coul d be disturbed under the | aw of Partnership

Applying this test to the present case, it is quite clear
that the identity of the entity was never |ost and there was
never a succession till the year 1948. It must be remenber-
ed that this was initially a business of a famly but not in
t he
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sense in which a Hndu Joint Family is said to have a
busi ness. From the very start, certain menbers of the
famly alongwith a stranger (Bhagwanjee) carried on the
busi ness in piece-goods etc. In 1918, and in 1934 different

deeds were executed but the basic deed was that of 1918. By
that tine, Bhagwanjee had retired and the business was in
the hands of only the menbers of the fanmly. Henehand was
then taken on in 1937 and in 1939, the original business was
separated from the businesses newWly started after 1922.
Henthand was given a share only in the newy started
busi nesses to which s. 25 could not possibly apply. When
Henchand retired, those busi nesses were al so taken over and
nerged with the original business. In other words, the
original business continued  till 1943 in the hands of
Nar ayanj ee and Manecklal who were partners as far back as
1918 and three younger nenbers of the " famly. In 1948,
Maneckl al and those three other nenbers of the famly sold
this business to the conpany. It cannot be said these
changes were not covered by the expression "a change in the
constitution of the firni' and were conprehended in the term
'succession’. No question of the dissolution of the firm
Sait Nagjee Purushotham & Co. ever arose. It continued
ri ght through; even the newly started businesses were owned
by, it and though for a tinme the newy started businesses
and the other business were kept distinct so that the
stranger Henthand could not get the benefit of partnership
in the Head Finn, it cannot be said that the old firm had
either discontinued or had been succeeded to by  another
person. Henthand was nerely taken on as -a working partner
Hs rights in the firmwere extrenely ,slender; he had to
make a deposit of Rs. 15,000 with the head firmand he was
to get a renuneration of Rs. 400 p.m which was to go up or
down according to the profits. |In other words, he was a
mere enpl oyee though described as -a working partner. As
was pointed out by Chagla C. J. in ., Conm ssioner of _Incomne-
tax, Bonbay City v. Kol hia Hirdagarh Co. Ltd., Bonbay(1) and
again in Comm ssioner of Income-tax, Bonmbay City v. Sir Hom
Mehta's Executors (2), such docunents nust  be interpreted
not in a legalistic way
(1) (1949) 17 I.T.R 545.
(2) (1955) 28 I.T.R 928.
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but on their true business aspect. Says the |earned Chief’
Justice in the forner case:
"It is open to us not nerely to |look at the
docunents themsel ves, but also to consider the
surroundi ng circunstances so -as to arrive _at
a conclusion as, to what was the real nature
of the transaction fromthe point of view of
two businessnen who were carrying out this
transacti on. In all taxation matters nore
enphasis mnust be placed upon the business
aspect of the transaction rather than on the
purely |l egal and technical aspect;..."’
Judged fromthis standpoint, the entry of Henchand was not a
di ssolution of the firmof Sait Nagjee Purushotham and Co.
He was brought in nmerely to do the business at one of the
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branches and to receive renuneration for doing the work. No
doubt he was described as a working partner, but this, term
did not nean nmuch. The very fact that he was not taken on
in the original business also shows that the origina
busi ness in respect of which alone the benefit of s. 25(3)
and (4) can be clainmed, continued uninterrupted. The
changes, in 1939 and 1943 therefore had no effect upon this
claim

Rel i ance was pl aced upon a decision of the Madras Hi gh Court
in S N.A S. A Annanal ai Chettiar v. Conmi ssioner of |ncome-
tax, Madras(l) as to the meaning of the word "dis-
cont i nuance". In that case, a H ndu Undivided famly con-
sisting of a father and son were carrying on noney-I|ending
busi ness under different vilasans. On March 28, 1939, there
was a family partition and sonme vilasans were allotted to
the father and the rest to the son, and he was the assessee
In the assessnent year 1939-40, the son clained that there
was a discontinuance of the business within the neaning of
s. 25(3) of the Income-tax Act, 1922 and cl ai ned the benefit
of that sub-section on the ground that the business of them
joint famly was taxed under the Act of 1918 and he was not
liable to pay tax for the period between April 13, 1938 and
March 28, 1939. It was held by Satyanarayana Rao and
Raghava Rao JJ. that as the joint famly was split up, the
(1) (21951) 20 I.T/R 38.

127

busi ness no | onger continued in existence, but was term nat-
ed and there was a "discontinuance" within the nmeaning of
S. 25(3) and the famly was entitled to the benefit of
that sub-section. Satyanarayana Rao, J. held that as the
unit had disintegrated intoits conponent parts so as to
annihilate the unity of the business, each part which was
thus divided was not identical with the whole, even ' though
all the parts taken together constituted the whole and that,
when the unifying principle of that whol e no | onger existed,
the parts gained their individuality and becane separate and

di stinct. The | earned Judge( held t hat there was
di sconti nuance. Looked at fromthe point of view of /H ndu
Law, all these results may be said to follow But, /|ooked

at fromthe point of view of s. 25(3), the business could be
said to have ceased. The Incone-tax Act thinks, not _.in
terns of joint fam |y business, but in terns of business in
a business sense, and it is the business which was taxed
under the Act of 1918 which must cease to exist before the
benefit of s. 25(3) can be obtained. It is possible  that
the decision mght be justified on the ground that the
benefit was being claimed by one of the nenbers of the
erstwhile famly and not by the whole famly, though I
express no opinion upon it, but even so that would be a case
of succession rather than of discontinuance. The  Madras
case cannot, however, be made applicable to the  present
facts, because, as pointed out already by nme, there was no
cessation of business in so far as the original business of
pi ece-goods, yarn and banki ng was concerned. That business
continued in the hands of the sane person who had paid tax
under the Act of 1918 though there were changes in the
constitution of the partnership in the years that passed.

| may refer here to a case decided by the Rangoon H gh Court
in Comm ssioner of Income-tax Burma v. AL.V.RP. Firml1l).
In that case, a Hindu undivided famly of Rangoon which
consisted of two brothers carried on noneyl ender business
under a single vilasambut with shops at several places
including a shop at Rangoon. The shops at each of these
pl aces had separate capital and there were separate agents
to manage the shops but there was a central system of
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accounts at one place showi ng the financial position of
(1) (1940) 8 I.T.R 531.
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the fanily. In 1938-1939, the two brothers effected a
partition and the Rangoon shop was thereafter conducted by
the two brothers in partnership. On these facts, it was

held by a Full Bench of the Rangoon Hi gh Court that there
was no succession within the neaning of s. 26(2) of the In-
come-tax Act. It was pointed out that the family did not
carry on separate businesses at each of the five places but
had only a nunber of branches at these places of the same
busi ness and in order that there, mght be a succession, it
was necessary that the person succeeding should have
succeeded his predecessor in carrying on the business as a
whol e. The case was under s. 26(2) and slightly different
consi derations govern s. 25 (4) which have induced the
| egislature to keep the two sections separate. Wile it is
possi bl.e that there may be a succession only to the business
whi ch had pai d tax under the Act of 1918 for purposes of s.
25(4), as is the case here, a conplete change of ownership
of all the businesses is necessary for purposes of s. 26(2)
before it can be said that there is succession. In both
sections, change does not mean that every one who owned the
former business should leave it and go away. The identity
of the person who/owned it before and the identity of the
person who owned it /[later nust, however, be distinct. In
the present case this has not happened. Al ‘the facts have,
per haps, not cone on the record with that clarity wth which
they should have, but as pointed ,out by Chagla CJ. in
Jesi ngbhai U amshi v. Comm ssioner of Inconme-tax, Bonbay
Moffusil (1), there is nothing inlaw to preclude comon
partners constituting two entirely separate firns in respect
of different businesses carried on by themfor the purpose
of the Indian Incone-tax Act. Were they do this, it is
mainly a question of fact whether there has been a
succession to one of such partnership or not, whether for
the purpose of s. 26 or for the purpose of s. 25 (4). But
it must be renenbered that under 's. 25(4), a nere change in
the constitution of -the partnership does not count and ss.
25 (4) and 26 (2) do not apply at the sane tine. |~ am not
prepared to say that in this case in respect of +the
original business there was anything nore than a nere change
in the constitution of the partnership. The business of
(1) (1950) 18 I.T.R 23.
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unbrel l a and soap which never paid tax under the Act of 1918
could be dealt with by the partners as they liked without
affecting the question of relief under s. 25 in respect. |, of
t he head busi ness.
In my judgnent, these appeals nust be allowed anD the
guestion answered in favour of the assessee firmbut only in
respect of the business in piece-goods, yarn and banking
whi ch al one had paid tax under the Incone-tax Act of 1918. |
would therefore allowthe appeals with costs here and in
-the Hi gh Court.

ORDER BY COURT
In accordance with the opinion of the majority the appeals
are dismssed with costs.




