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PETI TI ONER
KESHARI CHAND JAI SUKHAL

Vs.

RESPONDENT:
THE SHI LLONG BANKI NG CORPORATI ON

DATE OF JUDGVENT:
16/ 02/ 1965

BENCH

BACHAWAT, R. S.
BENCH

BACHAWAT, R. S.
DAYAL, RAGHUBAR
MUDHOLKAR, J.R

RAMASWAM ;. V.
Cl TATI ON

1965 AIR 1711 1965 SCR (3) 110
ACT:

Banker and Custoner--Nature of relationship between.
Indian Limtation Act (9 of 1908), Art. 85---Mitual dealings
bet ween Banker and Custoner--1f article applicable.

HEADNOTE:

The appellant had a conbi ned overdraft and  deposit
account, also described as a nutual open and current
account, wth the respondent bank. |In Decenber 1946, the
r espondent credited two cheques to t he appel llant’ s
account one for Rs. 8,200 and the other for Rs. 600
and sent themfor collection to the Shillong branch’' of the
Bharati Central Bank, on which they were drawn. Instead of
obtaining cash fromthat Bank, the respondent ~-accepted a
cheque on the Nath Bank. This the respondent did wthout
consulting the appellant and on its own responsibility. Wen
the respondent presented the cheque to the Nath Bank, it was
returned with a note "full cover not recei ved". The
respondent thereupon debited the appellant with the sum  of
Rs. 8,800 in the accounts wi thout informng him On the
instructions of the appellant, who was informed about the
di shonouring of the cheque, the respondent accepted a
demand draft fromthe Bharati Central Bank drawn on. its
Cal cutta branch for the anpbunt. The Calcutta branch of /' the
Bharati Central Bank however requested the respondent to
present it to the Shillong branch. The respondent “presented
the draft to the Shillong branch of the Bharati 'Centra
Bank, but the Bank applied for nmoratoriumand closed its
busi ness, in January 1947 and the draft was not cashed. In
the proceedings for the reconstruction of the Bharati
Central Bank, the respondent asked to be treated as a
preferential creditor in respect of the anpbunt of the draft,
and was so treated. The dealings between the appellant and
respondent continued till Decenber 1950. In May 1953, the
respondent Bank was ordered to be wound up and the
i quidator presented an application to the High Court wunder
s. 45D of the Banki ng Conpani es Act, 1949, for settlenent of
the list of debtors, claimng a decree for about Rs. 6,000
and interest, against the appellant. The appellant resisted
the claimbut the Hi gh Court decreed it.
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In the appeal to the Suprenme Court, it was contended
that (i) the respondent acted negligently and in breach
of its duty as collecting agent of the appellant and was
bound to give credit for the sumof Rs. 8,800 and (ii) the
claimwas barred by limtation.

HELD: (per Raghubar Dayal, Bachawat and Ramaswam . JJ.)-
(i) It was not shown that the respondent acted negligently
or in breach of its duties or contrary to any instructions
given by the appellant or any | awful usages prevailing
anongst bankers and therefore was not bound to give credit
to the appellant for the sumof Rs. 8,800. [114 H|

A banker entrusted by its customer with the col l ection
of a cheque is bound to act according to the directions
given by a custoner, and in the absence of such directions,
according to the usages prevailing at the place where the
banker conducts hi s business

111
and applicable “to the matter in hand. The banker is also
bound 'to use reasonable skill and diligence in presenting

and securing paynent of cheques and placing the proceeds to
his custoners’ accounts and in taking such other steps as
may be proper to secure the custonmer’s interests. The
respondent in the instant case received the two cheques for
collection in the usual way as agent of the appellant and
not with the intention of acquiring title to them The
appel l ant, instead of disowning the various acts of the
respondent in respect of the collection of the cheques, had
ratified them By preferring a claimas creditor in respect
of the draft, in the 'liquidation proceedings of the Bharati
Central Bank, the respondent was not accepting the draft in
satisfaction of its dues fromthe appellant. It was only
preserving all the rights in respect of the draft and was
acting in his best interests. [114 A F-H 115 A-B]

(ii) The respondent gave |oans on overdrafts and the
appel l ant made deposits. The loans -and deposits created
mutual obligations. Since the account was rmnutual and
continued to be so until Decenber 1950, the «claim against
the appellant was not barred by limtation having regard to
s. 45 (0) of the Banking Conpanies Act. [116 B, E]

Per Midhol kar, J. (Dissenting), the appellant’s nane
could not be included inthe list —of the respondent’s
debtors. [121 A

Where a customer hands in a cheque to his banker for
collection, the banker accepting the performance of that
duty becones the agent of the custoner for-the purpose of
col I ection. But if a banker credits a cheque in the
customer’s account wth the bank, the banker ~would not
necessarily be deemed to be the custonmer’s agent, when he
takes steps for collecting the anbunt payable  under’ the
cheque. The facts, that the cheques when paid in, were
credited in the appellant s account with the respondent and
that when the cheques were returned unpaid, the respondent
made a debit entry against the appellant’s account wthout
inform ng the appellant show mat the respondent accepted the
position that it was acting inthe matter not as the
appel l ant’ s agent but as a payee. Since the appellant had a
mutual open and current account with the respondent, the
respondent would, with respect to the ampunts for which
the cheques were drawn, have becone upon realisation of the
cheques drawn by the appellant an actual recipient of
the noney fromthe appellant. Therefore, though it is true
that the anpbunt was not received by the respondent in cash
it must be deened to nave received the sumeither by reason
of the fact that it obtained fromthe Bharati Central Bank a
cheque for the amount on the Nath Bank, or by the acceptance
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of the demand draft. Having clained as against the Bharati
Central Bank to be treated as a preferential creditor for
the sum of Rs. 8,800 whatever rights the respondent woul d be
agai nst that Bank and not against the appellant. [118 H
120 A, C, F-H|

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 892 of 1963.

Appeal by special |leave fromthe judgnent and order
dated Decenber 22, 1958, of the Assam Hi gh Court in M sc
(First) No. 39 of 1955.
D. N. Mukherjee, for the appellant.
P.K. Chatterjee, for the respondent.
112

The Judgnent ~of RAGHUBAR DAYAL, R S. BACHAWAT and V.
RAMASWAM ;. JJ. was delivered by BACHAWAT, J. MJUDHOLKAR, J.
del i vered a separate Qi nion

Bachawat, J. The respondcnt is a banking conpany now in
liquidation. ~The appellant had a conbined overdraft and
deposit account with the Shillong branch of the respondent.
On Decenber 9, 1946, the appellant gave the respondent for
col l ection two cheques for Rs. 8,200 and Rs. 600
respectively drawn /on the Bharati Central Bank, Shillong. On
recei pt of the cheques, the respondent credited t he
appellant with the sumof Rs. 8,800 in the  accounts. The
respondent then sent the cheques to the Bharati Centra
Bank, Shillong for collection. I'nstead of paying cash, the
Bharati Central Bank sent to the respondent a cheque dated
Decenmber 9, 1946 for Rs. 8,800 drawn by the Bharati. Centra
Bank on the Nath Bank, Shillong in favour of the respondent.
The r espondent accept ed this cheque on its own
responsibility wi thout consulting the appellant. On Decenber
10, 1946, the respondent presented the cheque to the Nath
Bank for payment. The Nath Bank returned the cheque with the

remark "full cover not received'. The respondent orally
inforned the appellant of the non-paynment of the cheque on
the Nath Bank, and on Decenber 11, 1946 under ora

instructions fromthe appellant, represented the cheque to
Nath Bank for payment. The Nath Bank  again returned the
cheque wth the remark "full cover not received', and the
respondent thereupon debited the appellant with the sum of
Rs. 8,800 in the accounts. On the same day, the respondent
wote to the Bharati Central Bank demandi ng cash payment of
the two cheques drawn on them and dated Decenber 9, 1946.
The r espondent al so contacted the appel | ant . Under
instructions fromthe appellant, the respondent accepted
fromthe Bharati Central Bank a demand draft for Rs. ~ 8,800
dat ed Decenber 13, 1946 drawn by its Shillong Branch on its
Calcutta Head O fice towards paynent of the two cheques. The
respondent presented the draft to the Bharati Central | Bank

Calcutta for paynent, but instead of making payment, the
Bharati Central Bank wote on Decenber 16, 1946 requesting
the respondent to obtain paynent fromits Shillong Branch

The respondent orally communicated this advice to the
appellant. On several dates thereafter, the respondent
presented the draft to the Bharati Central Bank for paynent,
but the draft was not paid. On January 2, 1947, the Bharati
Central Bank closed its business.

On January 11, 1947, the respondent wote to the
appel lant stating that it was holding the demand draft as
also the cheque on the Nath Bank and would be glad to
receive further instructions in the matter for necessary
action. As the appeilant refused to give any instructions,
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the respondent continued to hold the securities on account
of the appellant. In respect of the draft, the respondent
duly preferred a claimin the liquidation of the Bharati
Central Bank, and was admitted as a preferential creditor
for the anmpunt

113

of the draft. On January 28, 1947, the appellant wote to
the respondent alleging that the respondent had accepted the
demand draft at its own risk and responsibility and was
bound to give credit to the appellant for the sum of Rs.
8,800. The deal i ngs between the appellant and the respondent
continued, and the last entry in the comnbined overdraft and
deposit account is dated Decenber 29, 1950.

On  February 26, 1953, a petition was presented in the
Assam Hi gh Court for the winding up of the respondent. By
order dated May 24. 1953, the respondent was ordered to be
wound up. On June 28. 1954 the liquidator of the respondent
Bank presented an application to the Assam Hi gh Court wunder
s. 45(D) 'of the Banki ng Conpani es Act, 1949 for settlenent
of the li'st-of debtors, clainming a decree for Rs. 5,965-8-9
and interest against the appellant. The appellant resisted
the claim The two issues, which are now naterial, are:---

(1) Is the suit barred by linmtation, and

(4) \Wether the respondent is bound to give credit to

the appellant for the sumof Rs. 8,800?
A |l earned single Judge of the Assam Hi gh Court answered both
the issues in the negative, and decreed the claim An appea
preferred to a Division Bench of  the Hgh Court was
di sm ssed. The appellant now appeals to this Court by
speci al | eave.

The main contention of the appellant in the Courts bel ow
was that the respondent had accepted the demand draft on its
own responsibility. The Hi gh Court hel'd that the respondent
accepted the draft with the consent and sanction 'of the
appellant. This finding is no longer challenged. But the
appel l ant before us contends that ~ the respondent having
credited the appellant’s account with the anount of the two
cheques on the Bharati Central Bank and havi ng’ accepted
on its own responsibility fromthe Bharati Central Bank the
cheque dated Decenber 9, 1945 on the Nath Bank ought not to
be allowed to say that it received the cheque on account of
and as agent of the appellant, and that in any event the
respondent acted negligently and in breach of its duty as
the collecting agent of the appellant and is bound to give
credit for the sumof Rs, 8,800. These contentions in the
present form were not raised in the Courts bel ow.
Neverthel ess, we allowed the appellant to raise these
contentions, but we think that there is no 'substance in
t hem

According to the wuncontradicted testinony of t he
wi tness called on behalf of the respondent, the two cheques
on the Bharan Central Bank were entrusted by the appellant
to the respondent for collection. In paragraph 2 of its
objections, the appellant admtted that the cheques were
entrusted to the responsible for realisation. Beyond doubt,
on Decenber 9. 1946 the respondent received the two cheques
for collection in the usual way as agent of
114
the appellant and not with the intention of acquiring title
to them On the sane day, the respondent credited the
appellant’s account with the anount of the cheques before
the cheques were cleared. But on Decenber 11, 1946, before
the appellant drew upon this anbunt and as soon as the
cheque on Nath Bank received in course of collection of the
two cheques was dishonored, the respondent debited the
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appel l ant’s account with the Ilike ambunt. It does not appear
that the credit entry in the accounts was contenporaneously
comuni cated to the appellant. Nor does the appellant prove
any arrangement that the appellant was entitled to draw
agai nst the amount of the cheques before they were cleared.
In the circunmstances. the fact that the appellant’s account
was credited wth the amount of the two cheques does not
show that the respondent ceased to be an agent for
col l ection of the cheques.

The respondent duly presented the cheques on t he
Bharati Central Bank for payment. Instead of paying the
cheques in cash, the Bharati Central Bank sent its own
cheque on the Nath Bank. According to the uncontradicted
testinony of the witness called on behal f of the respondent,
it was not the usual practice of the banks at Shilling to
collect <cash in all casesin respect of cheques entrusted
for collection. When the respondent found that the drawer
Bank instead of paying cash offered to pay by a cheque, the
respondent acting in good faith in the interests of the
appel | ant', accepted the cheque on its own responsibility. On
bei ng i nformed of the di shonour of the cheque on Nath Bank
t he appel l ant adopted and ratified the respondent’ s
acceptance of the cheque. and on that footing, asked the
respondent to represent” the cheque. ' Subsequently, the
appel l ant instructed the respondent to accept a demand draft
drawmn by the Bharati Central Bank on the head office in
lieu of its cheque on the Nath Bank, and approved of al
steps taken by the respondent in the matter of collection of
the draft. Instead of disowning the acts of the respondent
in respect of the collection of the cheques-on the Bharati
Central Bank, the appellant ratified them In the
circunstances, it is not open to the appellant now to say
that the respondent accepted the cheque on the Nath Bank or
the draft of the Bharati Central Bank on the respondent’s
own account and not as agent of the appellant.

A banker entrusted by its customer with the collection
of a cheque is bound to act according to the directions
gi ven by the custoner, and in the absence of such
directions, according to the usages prevailing at the place
where t he banker conducts his business and applicable to the
matter in hand. The banker is also bound to use reasonable
skill and diligence in presenting and securing paynment  of
the cheque and placing the proceeds to his custoner’s
accounts and in taking such other steps as may be proper, to
secure the custoner’s interests. In the instant case, it is
not shown that the respondent acted negligently or in breach
of its duties or contrary to any instructions given by the
appel lant or any | awful usages prevailing anongst bankers
at Shill ong.

115

There is no substance in the further contention of the
appel l ant that by preferring a claimas creditor in ‘respect
of the draft in the liquidation of the Bharati Central Bank
the respondent accepted the draft in satisfaction of -its
dues fromthe appellant. The respondent owed a duty to the
appellant to take steps in the |Iliquidation proceedings
for the realisation of the anmpbunt of the draft. By
preferring the claimthe respondent preserved all rights in
respect of the draft and acted in the best interests of the
appellant. In the circunstances, the Courts below rightly
gave appropriate directions on the respondent for giving
credit to the appellant for all suns which may be realised
by the respondent fromthe Oficial Liquidator of the
Bharati Central Bank. The Courts below rightly answered
i ssue No. 4 in the negative.
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The next point in issue is whether the proceedings are
governed by Art. 85 of the Indian Linmtation Act , 1908,

and if so, whether the suit is barred by Ilimtation. The
argunent before wus proceeded on the footing that an
application wunder s. 45(D) of the Banking Conmpanies Act is
governed by the Indian Limtation Act, and we nust decide
this case on that footing. But we express no opinion one way
or the other on the question of the applicability of the
Indian Limtation Act to an application under s. 45(D). Now,
Art. 85 of the Indian Linmtation Act, 1908 provides that the
period of linmtation for the balance due on a nutual, open
and current account, where there have been reciproca
demands between the parties is three years fromthe cl ose of
the year in which the last item admitted or proved is
entered in the account; such year to be conputed as in the
account. It is not disputed that the account between the
parties was at all times an open and current one. The
di spute is whether it was nutual during the relevant period.
Now i'n the l|eading case of Hirada Basappa v. Gadig
Muddappa('l). Hol l'oway, Acting C. J. observed:

"To be nmutual there must be transactions
on each side creating i ndependent obligations
on the  other, and not nmerely transactions
which  create obligations on the one side,
those on the other being nerely conplete or
partial di scharges of such obligations."

These observations were followed and applied in Tea
Fi nanci ng Syndi cate Ltd. v. Chandrakanmal Bezbaruah(2) and
Monot osh K. Chatterjee v. Central Calcutta Bank Ltd.(3),
and the first nentioned Cal cutta case was approved by this
Court in Hindustan Forest — Conpany V. Lal Chand(4).
Hol | oway, Acting C. J. laid down the test of nutuality on
a construction of s. 8 of Act XIV. of 1859, though that
section did not contain the words "where there

(1) [1871] VI Madras Hi gh Court Reports. 142, 144.

(2) [1931] L.L.R . 55Cal. 642

(3) [21953] 91 C L.J. 16.

(4) [1966] 1 S.C. R 563.

116

have been reciprocal denands, between the parties". The
addition of those words in the corresponding Art. 87 of
Act | X of 1871, Art. 85 of Act XV of 1877 and Art. 85 of
the Act of 1908 adopts and enphasi ses the test of

nmutuality laid down in the Madras case.

In the instant case, there were ~nmutual dealings
bet ween t he parties. The respondent Bank gave loans on
overdrafts, and the appel |l ant nmade deposits. The | oans
by the respondent created obligations on the appellant
to repay them The respondent was under i ndependent
obligations to repay the ampunt of the cash deposits and
to account for the cheques, hundis and drafts deposited for
collection. There were thus transactions on each side
creating independent obligations on the other, and  both

sets of transactions were entered in the same account.
The deposits made by the appellant were not nerely conplete
or partial discharges of its obligations to t he
respondent. There were shifting balances; on many

occasi ons the bal ance was in favour of the appellant and on
many other occasions. the balance was in favour of the
respondent . There were reciprocal demands between the
parties, and the account was nutual. This nutual account was
fairly active upto June 25, 1947. It is not shown that
the account ceased to be mutual thereafter. The
parties cont enpl at ed the possibility of nmut ual
dealings in future. The mutual account continued unti
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Decermber 29, 1950 when the last entry in the account was
made. It is conceded on behalf of the appellant that if
the account was mutual and continued to be so unti
Decenber 29, 1950, the suit is not barred by limtation
having regard to s. 45 (O of the Banki ng Conpanies Act. The
Courts bel ow, therefore, rightly answered issue No. 1 in
the negati ve.

The claim by the respondent on account of interest was
contested in the Courts below, but that claimis no |onger
cont est ed bef ore us.

The High Court discussed at length the |egal characteristics

of a demand draft as also questions relating to the
i nterpretation of s. 45(0 of the Banking Conpani es Act.
In view of the contentions raised before us, those

guestions do not arise, and we do not propose to express any
opi ni on t hereon.
In the result, the appeal is dism ssed with costs.
Mudhol kar, J. " regret ny inability to agree with the

j udgrent of ny learned brother Bachawat. This appea
arises out-of a petition nmade under s. 45-D of the Banking
Conpani es- Act, 1949 (10 of 1949) by the Liquidator of
t he respondent, the ~Shillong Banking Corporation for
inclusion of the nane of the appellant in the [ist of
debtors of the Bank. The liquidator filed a list of 20
debtors of the Conpany wth necessary particulars in
Annexure A, to the application. One of the debtors
nmentioned therein is the appellant and-the anount of
debt due fromhimto the Bank is stated therein to be

Rs. 5,965-5-9. Annexure A appears to have been prepared in

accordance with the rules framed under the Banki ng Compani es

Act. The fourth itemin the Annexure is "Description of

117

papers, witings and docunents, if any, relating to each

debt". In respect of this itemthe following particulars

have been set out:

"A cheque for Rs. 8,800 on Bharati Centra
Bank Ltd., Shillong was realised by the Bank
"on behalf of the party’ by a Demand Draft on
Cal cutta Branch of the Bharati Central Bank
Linmted, but the said Demand-Draft could not
be realised due to the suspension of  business
by Bharati Central Bank Ltd. The Bank’'s claim
to be treated as preferential Creditor has
been admitted." A notice of this claim having
been served on the appellant-he preferred an
obj ection before the Court. There, t he
appel I ant had contended that the claimof the
Bank is barred by tinme. Paras 2, 3, and 5 of
the objection are naterial and it woul d be
convenient to set themout in full. They run
as follows:
" 2. That it is a fact that this

opposite-party did give a cheque for Rs. '8, 800
to the Bank on the Bharati Central Bank Ltd.,
Shillong for realisation in 1947 and in
normal course it realised the anbunt in cash
but either for its owmn convenience or for
remtting its own noney to Calcutta it
accepted a draft fromthe Bharati Central Bank
Limted on its branch at Calcutta w thout any
instruction or intimation to this opposite
party and also this opposite-party withdrew
their anpbunt by a cheque after this and if
in the neantine the said bank stopped its
busi ness this opposite-party cannot be held
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liable for the same.

(3) That had the bank not received any
cash paynent in case of the opposite-party’'s
cheque as it should have received it should
have inforned themin tinme.

(5) That it is not a fact that the
demand-draft was accepted by the bank instead
of cash paynment with any knowl edge of this
opposite-party and as such the claim of the
Bank is false and frivolous." Deka J., who
heard the application framed four issues one
of which related to Iimtation and the fourth
was as fol lows:

"I'ssue  No. 4, whether the plaintiff bank
is bound to give credit to the defendant for a
sum of~ Rs. 8,800 covered by a cheque or
cheques on the Bharati Central Bank Linited,
Shi'l |l ong Branch?"

The only oral evidence tendered was that of Narendra Nath
Dutta, Assi st ant of the respondent Bank. Upon a
consi deration —of the evidence of Dutta and the docunents
placed on" record Deka J. found against the appellant on
these issues and passed a decree in favour of the Bank for
Rs. 5,965-5-9 in addition to Rs. 2,000 by way of
interest. He further allowed Rs. 300 as costs and 6 per cent
p.a. interest on the decretal ampount till ‘realisation. An
appeal was preferred by the appellant ~under the Letters
Pat ent

118

and that having been dism ssed he has cone up before this
court by special leave. It is the case of the respondent
Bank that the appellant had a nutual® open and  current
account with the Bank. It is upon that basis that they have
nmet the appellant’s contention that the suit was barred by
time. On Decenmber 9, 1946 the respondent credited two
cheques to the appellant’s account one for Rs. 8,200 and
another for Rs. 600 and sent themfor collection’ to the
Bharati Central Bank Ltd., Shillong Branch upon which they
were drawn. Instead of obtaining cash from the Bharati
Central Bank the respondent obtained and accepted from that
Bank a cheque on the Nath Bank Limited. This the respondent

di d, as admitted by Dutta, wthout consul ting the
appellant. Dutta has further adnmitted that the respondent
Bank obtained the cheque on their own responsibility. They

then presented the cheque to the Nath Bank on Decenber 10,
1946. The Nath Bank returned the cheque witha note "ful

cover not received'. According to the wtness the Bank
referred the matter to the appellant and with his specific
instruction the cheque was presented the next day to the
Nath Bank, when also it was returned. Thereafter, the
wi t ness proceeds, the respondent connected the “appell ant
for instructions. On Decenber 13, 1946 they accepted a
demand draft fromthe Bharati Central Bank for an identical
amount which they sent to their Calcutta Branch for
collection. Wwen the demand draft was presented to the
Cal cutta Branch of the Bhar at i Central Bank t hey
requested by letter dated Decenmber 16, 1946 to present it to
the Shillong Branch. Then, according to Dutta. on the advice
of the appellant they presented the draft to the Shillong
Branch of the Bharati Central Bank. In the neanwhile the
Bharati Central Bank had applied for noratorium and this
denmand draft was not cashed. It would appear that in the
proceedi ngs for reconstructing the Bharati Central Bank the
respondent asked to be treated as preferential creditors in
respect of the amount for which the draft had been made out
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and have been so treated.

It is contended on behalf of the appellant that the
respondent having accepted the demand draft on their own
responsibility and having sought to be treated as
preferential creditors of the Bharat, Central Bank and
having in fact been so treated cannot now turn round and say
that the appellant’s cheques were not honoured and that,
therefore, they are entitled to claimthe sumof Rs.5, 965-5-
9 and interest fromhim The question to which | woul d
address nyself is whether the respondent has to be regarded
as the appellant’s agent only for the collection of these
two cheques or whether they received these two cheques for
being credited in the mutual and open current account
between thenselves and the appellant. It is no doubt that
where a customer hands in a cheque to his banker for
col l ection the banker accepting the performance of that duty
becomes the agent of ~the custoner for the purpose of
collection. But~ if a banker «credits a cheque in the
custonmer’s account- with the bank would the banker be
necessarily deened to be his agent when he takes the step of
col l ecting the anount
119
payabl e under the -cheque. |If the custoner nakes an
endorsenent on the cheque to the effect that it is handed in
for collection no difficulty would arise. But if there were
no such endorsenent what would be  the position? The
accepted position in banking lawis that -when a banker
receives noney froma custoner he does not hold it in a
fiduciary capacity. (see Practice and Law of Banking by H. P.

Shel don, 8th edn. p. 201). As the author points out : "To
pay that noney is 'deposited” with a banker is likely to
cause m sapprehensi on. What really happens is that the noney
is not deposited with, but lent to the banker, and all that

the banker engages to do is to -discharge the debt by
payi ng over an equal amount when called upon." Shel don has
quoted the follow ng observations of Lord Cottenhamin Fol ey
v. Hill (1948).

"Money, when paid into a bank, ceases
altogether to be the noney of the principal
it is then the noney of the banker, who, is
bound to return an equivalent by paying a
simlar sumto that deposited with himwhen he
is asked for it. The noney paid into the
banker’s is noney known by the principal to be
placed there for the purpose of being “under
the control of the banker; it is then the
banker’s noney; he is known to deal with it as
his own; he nakes what profit he | can, which
profit he retains to hinself, by paving / back
only the principal, according to the custom of
bankers in sone places, or the principal and a
small rate of interest, according to the
custom of bankers in other places .........
That being established to be the relative
situations of banker and custoner, the banker
is not an agent or factor, but he is a
debtor."

VWhat would be the position if instead of
payi ng in cash the customer hands in cheques
or bills? Wth regard to this Shel don has said
as follows:

"“I'n Joachi nmson v. Swi ss Bank Corporation
1921 Lord Justice Atkin gave an adnirable
summary of the position. He stated that the
banker undertakes to receive noney and coll ect
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bills for his custoner’s account, and that
noney so received is not held in trust for the
customer but borrowed fromhimwth a promnse
to repay it or any part of it .........
agai nst the custoner’s witten order addressed
to the bank at such branch." (pp. 201-202).
In the appeal before us the two cheques for Rs. 600 and Rs.
8,200 have not been placed on record and so we do not know
in whose favour they were drawn and if they were drawn by
the appellant in fayour of "self" what endorsement he had
made on the back of the cheques. The cheques coul d have been
drawn by the appellant either in his own favour or in favour
of the bank. Wi chever be the position the fact remains that
these two cheques were credited by himin his account with

the respondent. That is not all. Since the appellant had a
nmut ual open and current account
120

with the respondent it may well ‘be that noney was owi ng by
him to the respondent on that date and, therefore, he drew
these two cheques on the Bharati Central Bank and credited
them in his account with the respondent. O it nmay be that
the appellant nerely credited the nmoney in his own
account even though nothing may have been owing fromhimto
the respondent on that date. Wether it was one or the other
the respondents would, with respect to the anmount s for
whi ch t he cheques were drawn, have becone act ua

recipients of the noney from the appel | ant, upon
realisation of the cheques drawn by the appellant. |ndeed.
as the cheques were returned unpaid by the drawee bank the
respondent have made a debit entry on Decenber 11, 1960 of
Rs. 8,800 against the appellant in his account wth t hem

This would show that the respondent accepted the position
that they were acting in this matter not as the appellant’s
agents but as payee. This explains why, as admitted by
Dutta. the respondent accepted fromthe Bharati Central Bank
cheques on Nath Bank on their own responsibility instead of
insisting wupon cash. Indeed. as pointed out at p. 300 in
Chalners on Bills of Exchange (8th ed) "consequently an
authority to an agent to receive a paynent due to his
principal is not in itself an authority to receive it by
bill or cheque". Therefore, the respondents would not have
acted in the way they did had they regarded thensel ves as
nerely agents of the appellant for collecting his cheques.
Dutta has, in his evidence, stated that no formal ~note in
witing was sent to the appellant by the respondents about
the dishonouring of the cheque by the Nath Bank. Nor did
they inform him of having debited his account with Rs.
8,800. No doubt, according to him after a demand draft . was
issued to themby the Bharati Central Bank the respondents
i nf or ned t he appel lant. But after t hat draft was
di shonoured on presentation no information whatsoever was
given to the appellant. This would further strengthen the
conclusion that the respondents were acting for thenmselves
at every stage after the cheques for Rs. 600 and Rs. 8.200
were credited in his account with themby the appellant.
Therefore. though it is true that the sumof Rs. 8,800 was
not received by the respondent in cash they nust be deened
to have received the sumeither by reason of the fact that
they obtained fromthe Bharati Central Bank a cheque f or
Rs. 8,800 on the Nath Bank or by the acceptance by them of a
demand draft drawn by the Bharati Central Bank, Shilling.
on their Calcutta Branch. It is difficult to see how they
can hold the appellant, whose account wth the Bharati

Central Bank has been debited by that Bank to the extent of
Rs. 8,800, as being still |liable wupon those cheques.
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What ever rights the respondents have. are against the
Bharati Central Bank and not the appellant. |ndeed, having
claimed, as against the Bharati Central Bank to be treated
as preferential creditors of that Bank to the rune of Rs.
8,800, particularly on their own show ng what was owing to
them fromthe appellant was sonmething less than Rs. 6, 000
they cannot now be heard to say that they nmerely acted as
the appellant’s agents.
121

For these reasons, disagreeing with the High Court, |
hold that the appellant’s name cannot be included in the
[ist of the respondent’s debtors. | would, therefore, allow
the appeal and dismss the application of the Liquidator
under s. 45-D of the Banking Conpanies Act in so far as it
relates to the appellant, with costs throughout and would
direct further that the respondents pay the appellants costs
both here and in the H gh Court:

ORDER BY COURT

In accordance with the opinion of the mmjority, this
appeal is dismssed with costs.
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