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ACT:

I ndustrial D sputes-Conpany publishing  newspapers-Sale of
rights of publishing newspapers to~ other conpanies-Wen
amounts to cl osure.

HEADNOTE

On April 13, 1959, it was resolved by the Board of Directors
of the Express Newspapers (P) Ltd. that the conmpany should
sell the proprietary rights of printing and publishing its
dai ly and weekly newspapers to the Indian Express (Madurai)
(P) Ltd., Mdurai, and to Andhra Prabha (P) Ltd.,
Vi jayawada. In the purchaser-conpanies, the chairman of the
Board of Directors of the vendor-conpany and menbers of his
famly held 4000 out of 4200 shares. . On April 22, 1959
there was an agreenent between Andhra Prabha (P) Ltd. ~and
the Express Newspapers whereby it was agreed that all the
enpl oyees enpl oyed by the vendor-conpany in connection wth
the publications purchased by the purchaser-conpany woul d be
taken into the service of the purchaserconpany wthout any
change in their conditions of service. The workers of the
Express Newspapers who were protesting against the sale to
the conmpany at Vijayawada on the ground that at an earlier
stage assurance had been given that the publication of the
papers would not be shifted from Madras to Vijayawada, were
infornmed of the sale to and the agreement with the conpany
at Vijayawada. They were also informed that the services of
those workers who were not willing to join the purchaser-
conpany at Vijayawada woul d be term nated on the usual termns
a.% the Express Newspapers had no work to offer to them
The workers then gave a notice of strike and struck work
from April 27, 1959. On April 29, 1959 the managenent of
Express Newspapers gave a notice of closure and closed the
conpany, and on the next day, the Government of Madras
referred to the Industrial Tribunal the two questions
nanely, (1) whether the transfer of the publication of the
news paper and weekly to Vijayawada was justified, and (2)
whet her the strike and | ock-out Wre justified. Though the
conpany cl osed its undertaki ng of publishing the newspapers
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and weeklies on April 29 as it had very val uable property it
retained sone persons, one of whomwas a reporter. to |ook
after the property, and the teleprinter service in Madras
continued to be used till the end of October 1959 by the
Madur ai and Vijayawada conpani es.

The Tribunal held that there was no evidence of the alleged
assurance not to shift to Vijayawada and that the strike was
unwarranted. The Tribunal however held, that the suspension
of business at the inception, that is on April 29 was a | ock
out, but became a genuine closure only by the end of Cctober
1959.

The workers as well as the Managenment appealed to this
Court.

HELD : There was a genuine closure even on April 29 and the
schene of dispersal of the original undertaking was not nal a
fide. Ever) if there had been no strike there would ' have
been a closure to give effect to the scheme and the strike
only precipitated matters. [912C D]

The new conpany which was an i ndependent |egal entity could
not be called a daughter conpany or benem dar of the ol der
Or gani sati-on,
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nerely because, there was in both conpanies a person or
famly who could guide the destinies of the two companies.
Further, the fact that there was a reporter anpbng the
persons retained to |l ook after the property could not lea to
the inference that the conpany did not <c¢lose down its
busi ness butkept it going to take it up whenever it
wanted. Simlarly, the failureto informthe conpetent

aut hority under the Enploys& Provi dent Fund Act  of the
termnation of the enploynment of 700 workers  was an
om ssion, but that could not nmean that the workers continued
to be in the service of the conpany. Wth regard to the
teleprinter service, it had been paid for upto October and
the fact that the Madurai and Vijayawada conpani es used it
till the end of Cctober, 1959 would not by itself or in
conjunction with other circunstances of the case justify the
concl usion that the conpany retained the teleprinter service
for its own use. [9t4 B-F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeals Nos. 1078 -and
1079 of 1965 and 9 of 1966.

Appeal s by special |eave fromthe Award dated July 31, 1963
of the Special Industrial Tribunal, Madras in “1ndustria
Di spute No. 1 of 1962.

N.C. Chatterjee and R Ganapathy lyer, for the appellants
(in C. As. Nos. 1078 and 1079 of 1965) and the respondents
(in C.A No. 9 of 1966).

S. Mohan Kunarai nangalam M K. Ramanurthi, Shyamal a
pappu, Nagaratnam and Madan Mohan, for the appellant (in
C.A No. 9 of 1966) and respondents Nos. 1 and 2 (in C.As.
Nos. 1078 and 1079 of 1965).

R Thi agarajan, for respondent No. 3 (in CA No. 9 of
1966) .

The Judgenent of the Court was delivered by

Mtter, J. These are three appeals front an award dated July
31, 1963 made by the Special Industrial Tribunal, Mdras.
At the tinme when the reference was nmade, the parties to this
di spute were on the one hand, the workers and the staff and
t he wor Ki ng journalists enployed under t he Expr ess
Newspapers (P) Ltd. and on the other hand, the private
limted conpany called the Express Newspapers (P) Ltd. The
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latter, hereinafter referred to as the Conpany, owned and
publ i shed newspapers and periodicals from Madras. These nmay
be split into three groups. The first group conprised of
the Indian Express (daily), Sunday Standard (Wekly) and
Screen (Weekly) : all these were published in English. The
second group consisted of Andhra Prabha (daily) and the
Andhra Prabha |Illustrated Wekly (weekly) : these were
published in Telugu | anguage. The third group consisted of
two papers Dinanani (daily) and Dinanani Kadir (Wekly)
these were in Tanmi| | anguage. (One Ram nath Goenka was the
Chai r man of the Board of Directors of t he conpany
incorporated in 1946. He was also one of the directors of
Express News paper
903
Ltd. which owned and control led a press and paper at Delhi.
The group of newspapers at Madras does not seem to have
prospered much before 1956. It started making sizable
profits fromthat year.
The reference which-was made by the Government of Madras on
April 30, 1959 under S. 10(1) (d) of the Industrial Disputes
Act contained two questions :
(1) Whet her- the transfer of the publication of
" Andhra-Prabha’ and ' Andhra Prabha ||l ustrated
Wekly' to ’'Andhra Prabha (P) Ltd.’, in
Vijayawada is justified and to what relief
"the workers and the working journalists are
entitled ?
(2)Whether the strike  of the workers and
wor ki ng journalists from27th April, 1959 and
the consequent |ockout by the  nmanagenment of
the Express Newspapers (P) Ltd. are ‘justified
and to what relief the workers are entitled ?
This was later transferred by an order dated Novenber 3,
1962 to the Special Industrial Tribunal which has nade the
awar d. Bef ore that date however the matter had cone up to
this Court in appeal fromWit Petitions filed in the Madras
H gh Court on the 1st May, 1959 and 5th My, 1959
challenging the validity of the order nmade under 'S. /10(3)
and the jurisdiction of the Industrial Tri bunal to
adj udi cate upon the di spute on the ground that there was no
| ockout but a closure of the conpany’s business. ~This Court
in the Managenent of Express News papers Ltd. v. Wrkers and
St af f (1) held that the prelimnary enquiry as to
jurisdiction should be nade by the Industrial ~Tribuna
itself taking into account all facts which are relevant and
mat eri al
On the application of the workmen for addition of parties,
the Andhra Prabha Ltd., the Indian Express Newspapers (Mdu-
rai) Ltd. and the Express Newspapers Ltd., a public conpany
were added as parties before the Special Tribunal
As the dispute which the Special Tribunal had to adjudicate
upon was not the first of the kind between the conpany and
it’s workers, it is necessary to take note of a few facts
which are to be found in the judgnent of this Court dated
August 2, 1962 nentioned above. This narration, according
to the Court in the former judgnent, forns the background of
the present dispute between the parties. |n March 1957, a
di spute arose between the parties on certain poi nt's
i ncl udi ng bonus. This was referred f or i ndustria
adj udi cation ending in an award in 1957. In March 1958 the
conpany notified its intention to retrench 69 worknmen and
this led to another dispute which was referred for adjudica-
tion. The unions nmade certain conplaints to the State
Gover n-
(1) [1963] 3 S. C R 540.
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nment which led to the intervention by the Home Mnister of
the State but without any success. On Cctober 30, 1958 the
conpany gave notice to the workmen and working journalists
that it was going, to close down its business at Madras with
effect from Decenber 1, 1958 on the allegation inter alia
that there were persistent |abour troubles and indiscipline
on the part of |abour. The Hone Mnister again intervened
and this time wth success. Gl Novenber 6, 1958 a
settlenent was arrived at between the Managenent and the
enpl oyees and journalists in the presence of the Labour
Conmi ssi oner of Madras. 'The ternms of agreenent were reduced
into witing and the only ones which may be noted are:

(1)Al the enployees retrenched on 30-4-1958

woul d be reinstated wth continuity of

service.

(20)In _view of the settlenent the Managenent

woul d- withdraw the notice of closure and

announce the sane on the notice board.
The settlenent was to be operative for 2 1/2 years.
According to the workers, M. CGoenka gave an assurance on 6-
11-1958 that he would not shift the publication of any of
the papers nmentioned from Madras to Vijayawada during the
sai d period.
On the former occasion, when the matter was before this
Court reference was nmade to this assurance and this Court
held that this was a subject which the Industrial court
would have to go into. According to the Managenent it was
felt in Novenmber 1958 that the Telugu papers should be
published from Vijayawada. an additional consideration for
the sane being the suggestion, of the Press ~Commission in
regard to the diffusion of control of newspapers. Leavi ng
out of consideration the intention of Ram nath Goenka at or
about that tine, we may proceed to note the events which
followed thereafter. On January 17, 1959 notice was given
of an extraordinary general neeting of the shareholders of
the conpany to consider certain resol utions. The neeting
was actually held on February 11, 1959 and one of the
resol utions passed was that the conpany should cease to
carry on business as proprietors of the various -newspapers
and that in pursuance thereof the conpany would close or
transfer and sell its various publications at Bonbay,
Madras, Madurai and Del hi to other parties and sell, hire
out or otherw se dispose of its printing plant and nachi nery
and equi prent and al so licence or |ease out its prem ses at
various places. Another resolution authorised the directors
-to take all steps necessary for the closing or sale and
transfer of various publications as they may think fit/ and
at such and on such terns as they m ght consider best. The
905
wor kers nmust have got scent of this and the Secretary of the
Express Newspapers Enpl oyees’ Union (hereinafter referred to
as the Secretary) addressed a letter to the Chairnman of the
conpany on March 31, 1959 to the effect that the enployees
had cone to learn that four units of the rotary nachi ne at
Madras had ' been dismantled and renoved to Vijayawada with a
view to starting an edition of the Andhra Prabha there.
Ref erence was also nmade to the assurance alleged to have
been given before the Home Mnister to drop the proposal to
shift the Andhra Prabha and a discussion with the addressee
was asked for. It appears that there was a reply to this
letter on 2nd April which is however not included in the
record. On April 13, 1959 the Board of Directors of the
conpany passed certain resolutions. One of them was that
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the conmpany would sell and transfer and the Indian Express
(Madurai) (P) Ltd. would purchase as a going concern, the
proprietary rights of printing and publishing The Madura

edition of the English daily newspaper known as the Indian
Express, the Madurai Edition of the English weekly known as
the Sunday Standard and the Madurai edition of the Taml

daily known as Dinanani (inclusive of the Sunday edition).
Anot her resolution passed was to the effect that the conpany
woul d sell and the Andhra Prabha (P) Ltd. Vijayawada would
purchase as a going concern the proprietary rights of
printing and publishing- Andhra Prabha and Andhra Prabha
[I'lustrated Weekly together with the option to purchase from
the company the right to print, edit and publish the English
newspaper known as the Sunday Standard for circulation in
the State of Andhra Pradesh only on 'terns and conditions
set out in the draft agreenent. A third resolution was to
the effect that the company would sell to%the Andhra Prabha
(P) -Ltd.  Vijayawada the itemnms of machinery set out in the
schedule 'to the .draft agreenent for a price of Rs.
1,75,000/- on the terns set out in the draft agreenent. On
April 15, 1959 an agreenent was -actually entered into
between the conpany and the Andhra Prabha (P) Ltd. to the
effect that the vendor had agreed to sell and the purchaser
had agreed to buy the goods set out in the schedule thereto
as soon as convenient and the price payable would be Rs.
1,75,000/- within one week of the purchaser getting the
nmachi nery. On April 20, 1959 the Ceneral Secretary of the
Madras Union of Journalists wote to the Director of the
conpany conpl ai ning that the witer had not heard in regard
to the issue raised in the letter of 31st March. The letter
proceeded to record that the journalists had not been told
exactly what the Managenent proposed to do ~but ‘they had
heard that a new conpany called the Andhra Prabha (P) Ltd.
had, been registered at Vijayawada and  arrangenents were
being made to split up the other two Madras papers, 'nanely,
the I ndian Express and Di namani into two separate conpanies.
According to the witer, this/had created a state of
tension. On, the same

906

day, the Madras Union of Journalists at a neeting passed a
resolution condeming the action of the Mnagenent .in
announci ng and effecting the sale of the Andhra Prabha daily
and the Andhra Prabha Illustrated Wekly to a new conpany at
Vi jayawada which had been done surreptitiously, and as a
result thereof all the enployees concerned might not be
absorbed by the new -conpany. A conplaint was also nmade
that the sale was really benam and a threat was held out
that unless the Managenent -desisted fromthe above course
of "mala fide closure and break-up of the Madr as
establ i shnent and purported sales to benam conpanies the
enpl oyees would be conpelled to go on strike as and from a
date to be fixed by the joint action comrittee set up | under
the resolution.” On 21st April a letter was sent to the
Director of the conpany fromthe Convener, Joint Action
-Committee in which it was said that unless a satisfactory
reply -was sent regarding the matters nentioned in the
resolution within 72 hours, the joint action conmittee would
be conpelled to carry -out the mandate of the workers
calling for a strike.

On April 22, 1959 there was an agreenment in witing between
Andhra Prabha (P) Ltd. and the conpany to the effect that
the ,first named conpany had agreed to purchase and the
conpany had agreed to sell as a going concern t he
proprietary rights as ,editors, proprietors etc. of the
Andhr a Prabha (Telugu daily) and the Andhr a Pr abha
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Il'lustrated Weekly together with the option to purchase from
the vendor the right to print, edit and publish the English
newspapers, the Indian Express and the English weekly, the
Sunday St andard. The consideration for the sale of the
proprietary rights in Andhra Prabha and Andhra Prabha Mis-
trated Weekly was fixed at Rs. 25,000/-. Cause 11 of the
, agreenent provi ded that

"all enpl oyees now enpl oyed by the vendor in

connection with the aforesaid two publications

shall be taken over into the service of the

purchaser conmpany as and fromthe taking over

date."
Clause 12 provided that the transfer of the two undertaki ngs
would ,be on the terns that every workman and enpl oyee who
had been in continuous service for not |ess than one year in
the slid ,undertaking of the vendor immediately before the
taki ng over date would be taken over by the purchaser as and
from such date -on- the terms and conditions that the
services ~/of the workmen and the enpl oyees had not been and
woul d not be deened to be interrupted by such transfer and
the terns _and conditions applicable to the workmen and the
enpl oyees after such transfer would not in any way be |ess
favourable to themthan those applicable before the transfer
and the purchaser would be legally liable to pay the workmen
and enployees, in/'theevent of retrenchnent, ,conmpensation
on the basis that his or their services had been conti-

907

nuous and uni nterrupted by such transfer. On April 23, 1959
the Director of the conpany wote a letter to the Joint
Action Comrittee to the effect that the Management had sold
their right of editing, publishing etc. the Andhra Prabha
daily and the Andhra Prabha Illustrated Wekly to a new
conpany in Vijayawada assi gning the reason therefor that it
was in the interest of the Telugu speaking people that it
shoul d be produced and published froma Telugu centre. The
terns and conditions with regard to the absorption by the
new conpany of all staff and worker& connected with the
busi ness of the two newspapers were al so nentioned  therein
Lastly, it was said that with regard to such of the staff as
were not willing to go to Vijayawada their services with the
conpany would be term nated as the conpany bad noo work to
offer to thembut they would be paid all their dues. On
April 24, 1959 the Convener, Joint Action Conmittee,
characterised the Director’'s reply of the 23rd as highly
unsatisfactory and stated that a resol uti on had been adopted
to the effect that the workers would go on strike at any
time after the expiry of 24 hours. On the next day the
Director inforned the Union that the contenplated strike
would be illegal and wunjustified. On 27th. April/ the
Convener wote to the Director stating that the Managenent
had rejected their demand to maintain the status quo regard-
ing the publication of the three newspapers from Madras,
specially Andhra Prabha. In addition false charges of
sabot age and threats and arrest had been made and
consequently the workers were conpelled to give effect to
the decision of 24th April i.e. to go on strike. The watch
and ward staff were however instructed to stay on duty.
It is necessary to note at this stage that according to the
Management sone acts of sabotage and gross indiscipline were
committed on April 26, 1959, namely, the nutilation and des-
truction of one full page and two gallies of D namani matter
and renoval of switch keys fromthree notor cars left in
front of the office building. According to the' statenent
of Rammat h Goenka before the Tribunal :

"During the whole of the 28th of April the
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| abourers denonstrated before the office and

prevented ingress and egress of staff nenbers

fromthe office building.

I then decided to close down and issued a

statement through the Hndu informng every

one of this.”
A notice to the above effect was published on the notice
board of the company on the 27th and a copy of it was sent
by the Director to the Convener
The strike of the workers started at 4.30 p.m on 27th Apri
and publication of all papers was stopped. Notice to the
above:
908
effect was given in the Hndu regarding the Indian Express
D namani and Andhra Prabha. On the 29th of April the
closure notice was publishedin the Hndu in which it was
nmentioned that the Managenent had intimated the workers by
letter ~dated 23rd April. that they had sold their right of
editing,, printing and publishing Andhra Prabha and Andhra
Prabha Il lustrated Wekly to the Vijayawada conpany. The
subst ance of the agreenment between the two conpanies wth
regard to the workers was al'so nentioned in this notice.
The workers had been notified that the Minagenent had
decided to close with imediate effect the undertaking and
publication of all the seven newspapers at Madras and to
di spense with the services of the workmen and the working
Journalists. Notice was also given that they would be paid
their wages for the period during which they had worked,
besides one nonth's salary in lieu of notice prescribed
under s. 25F. and conpensation as |aid down under the Act.
Such ,conpensation anounting to one of Rs. 7 lakhs was
actually paid later on.
On the 30th April the Managenent informed the Conmi ssioner
of Police wth regard to the developnents and published
another notice in the H ndu regarding the closure stating
that nost of the machinery had already been sold for cash
and the building of the conpany advertised for rent, On the
same day. -the Madras CGovernment issued a notice ‘under S
10(3) of the Industrial Disputes. Act prohibiting t he
conti nuance of the strike ,and the |ockout. This was
foll owed by the two Wit Petitions in the Madras Hi gh Court
al ready menti oned.
After the nmatter was decided by this Court in August 1962.
the adjudication was taken up by the Special Industria
Tri bunal before which sone wtnesses including Ramath
CGoenka were examned and a large nunber of docunents
tendered in evidence. The central question with regard to
the first issue was, whether Ramath Goenka ‘had given a
verbal assurance in Novenmber 1958 that there would ‘be no
shifting of the venue of the publication of any of the
papers from Mdras to Vijayawada for 2 1/2 vyears. The
Tri bunal scrutinised the evidence both oral and docunentary
in great detail and observed that it was not satisfied that
Rammat h Goenka had given any verbal assurance imputed to
hi m The Tribunal further held that an assurance of the
nature could not be inferred fromthe circunstances of the
case with the result that the first part of the first issue
was answered in the affirmative wth the necessary
consequence that the workers could not be held entitled to
any relief because of the transfer of t hese two
publicati ons.
of the three appeals, the first two are by the Andhra Prabha
Ltd. and I ndi an Express Newspapers (Madurai) Ltd. and the
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second by the public conpany styled the Express Newspapers
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Ltd. the third appeal is by the enpl oyees of the Express
Newspapers Ltd. against its nanagenent.

No attenpt was made before us to show that the Tribunals
concl usi on about the absence of the verbal assurance or the
conf erence to be drawn in respect thereof from the
ci rcunmstances was wong. The substance of the argument on
behal f of the enployees was that there was really no closure
but the transfer was in effect froma parent conpany to
daughter conpanies and in this connection reliance was
pl aced on the judgnment of this court in Kays Constitution
Co. v. Its Wrkers and the earlier decision in Wrknen v.
Dahi ngeapar Tea Estate (2 ) In the Kay's Construction
Co.’ s(1) case a private limted conpany was incorporated to
conti nue and carry on the business activities of a
proprietary concern. _The former proprietor, his wife and
the manager enployed in the forner business were three out
of five directors of the new conpany. The dispute in regard
to the refusal by the new conpany to continue sone fornmer
enpl oyees’ in- service was referred for adjudication to an
i ndustrial ~tribunal. It was contended on behalf of the
wor kmen that the alleged closure by the : proprietor was not
genui ne or real and that the new conpany was successor-in-
interest of the proprietor and hence was bound to continue
to enploy the former workmen. It was also contended that
there was in effect a l'ockout and the workmen concerned were
entitled to reinstatenent. The tribunal found ’'hat the
closure of the former business on the alleged financia

grounds was not genuine, and that the company, though in |aw
a separate entity, was forned to carry on and continue the
former business under a different name and the refusal by it
to enploy sone of the old enployees ambunted to a | ockout
with the result that a reinstatement of the worknen was
ordered. The appeal by the conpany to the Suprenme Court was
dism ssed. This Court held that a case I'ike the one before
it could not be decided principally onthe consideration of
the abstract point of law-as to whether and when a
successor in business is bound to continue in enploynent the
wor kmen enpl oyed by the former owner and having regard to
the material findings of fact recorded by the tribunal, the
validity of the award coul d not be questioned on abstract
| egal grounds.

In the Dahi ngeapar Tea Estate case(2 ) there was an agree-
nment between Dahingeapara Tea conpany (the vendor) and
Ni khli Jute Baling Conpany Ltd. (the purchaser) whereby the
vendor agreed to sell absolutely and the purchaser -to buy
a,%Ind fromJanuary 1, 1954 the entire tea estate known as
Dahi ngeapar tea estate wth all its gardens, bushes,
machi nery and appur -

(1) [21958] 2 L.L.J. 669.

(2) [1958] 2 L.L.J. 498.

910

tenances etc. at or for the sumof Rs. 9,50,000/-. The
purchaser was to have the option of taking such nenmbers of
the staff as it would in its absolute discretion consider
useful and sufficient for running it. The nenbers of the
staff as would be selected by the purchaser would be given
fresh appointnment and any liability whatsoever for their
past services, including bonus, gratuity etc. would be on
the vendor’s account. The dispute which was referred for
adj udi cation was, whether the transfer of the nmanagenent
could put an end to the services of the staff of the tea
estate and whet her the agreenent of transfer would deprive
-the nmenbers of the staff of their rights of service under
the original contracts of service and of continuity of their
servi ces. The second question was, whether the outgoing
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managenent was justified in proposing to termnate the
services of the nmenbers of the staff fromthe time when the
managenent of the tea estate had changed hands and whet her
the incomng nmanagenent was justified in refusing to
mai ntain the continuity of service. The tribunal found that
the garden was sold as a going concern, that the services of
the staff continued up to January 4, 1954, that retrenchnment
had not been necessitated by or on account of reasons of
trade and that the transfer could not effect a change in the
service conditions of the staff. The result was that the
purchaser was held to be not justified in refusing to
maintain the continuity of service. The award directed that
those of the menbers of the forner staff who had been kept
out of service in the garden in question fromthe tine the
new managenent had taken over charge but who would be
willing to be reinstated in their forner posts on the
previous terms and conditions of their service be reinstated
in their fornmer posts and that those of the menbers of the
ol d staff 'who had been kept out of service in the garden and
had not 'since taken any enploynent el sewhere be paid their
salaries for the period of their forced unenpl oynent which
was caused at the instance of the purchaser. The Labour
Appel  ate Tribunal set aside the award nmade by the tribunal
This Court in appeal didnot find it necessary to determ ne
the larger question as'to whether, on a transfer of business
as a going concern, the incomng nanagenent becones a
successor to the outgoing managenent and if so, to what
extent the incom ng nmanagenent mnust recognise the right of
| abour already accrued as to gratuity bonus etc. and to
continuity of service. it was further observed that it was
not the function of the industrial tribunal to decide the
abstract guestion of law, whether on a transfer of
managenment consequent on a sale, the services of  worknen
were automatically put an end to.. But-it was held that
there was a dispute which could be referred for-adjudication
and the reference being conpetent the tri bunal had
jurisdiction to go into it and there was no reason for the
Appel l ate Tribunal displacing the findings of the I'ndustria
tribunal

91 1

It will be noticed that these two decisions were given
before the anendrment of the Industrial Disputes Act by the
inclusion (of s. 25FF, and s. 25FFF. Now the two sections
govern such cases. Under s. 25FF where the ownership  or
managenent of an undertaking is transferred, ~whether by
agreement or by operation of law, from the enployer in
relation to that wundertaking to a new enployer, every
wor kman who has been in continuous service for not |ess than
one year 1in that wundertaking imediately before such
transfer shall be entitled to notice and conpensation in
accordance with the provisions of S. 25F as if the  workman
had been retrenched. This section however is not to  apply
to a workman if his service had not been interrupted by such
transfer, the terns and conditions of his service after
transfer are not in any way |less favourable to him than
those applicable to himimmediately before the transfer and
the new enployer is, under the terns of such transfer,
legally liable to pay to the workman in the event of his
retrenchnment, conpensation on the basis that his service has
been continuous and had not been interrupted by the
transfer.

Under s. 25FFF (1) where an undertaking is closed dowmn for
any reason whatsoever, every worknman who has been in con-
tinuous service for not less than one year in that
undertaking imediately before such closure shall, subject
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to the provisions of Subsection (2), be entitled to notice
and conpensation in accordance with the provisions of s. 25F
as if the workman had been retrenched. W are not concerned
with sub-s. (2) in this case. The result is that if there
isin fact a closure, s. 25FFF will come into play. In this
case, however, it nust be stated that the new conpany,
Andhra Prabha (P) Ltd. agreed to take over all enployees at
the tinme enployed by the vendor in connection with the two
publications as and fromthe date of taking over w thout any
break in the continuity of their service and on the sane
term,; and conditions as before.

It is inpossible to lay one’s finger on the exact cause for
Ramat h Goenka making up his mnd to transfer a part of the

undertaking to Vijayawada and anot her part to Madurai. It
may be because he really felt that the Telugu papers would
do better if printed and published at Vijayawada. It may

al so be that he wanted to circumvent the reconmendati on of
the Press Comm ssion with regard to the wages payable by the
bi gger . units - of newspapers. Again there can be no doubt
that he did not'like the agitation of the enployees and
probably thought that by the dispersal of the wunits the
scope for agitation would be mninsed. He was undoubtedly
taking all steps in this regard as the resol uti ons passed by
the sharehol ders of the conpany in February 1959, foll owed
by the resolution of the Board of Directors and the
agreenment for sale of some machi nery to the Andhra Prabha
912

(P)Ltd. on the 15th of April 1959 would show. . The workers
probably were nettled by the fact that they had not been
consulted in regard to-all this. Wile it i's not possible
to say that the alleged acts of sabotage and -indiscipline
said to have taken place on April 26, 1959 were of ~a very
serious nature, Goenka stated in his evidence before the
tribunal that after the denmonstration of the | aborers before
his office on the 28th of April and their prevention of
ingress and egress of the menmbers of the staff to and from
the office building he decided to(close down his undertaking
at Madras.

On the evidence before the tribunal Lo which our attention
was drawn by counsel on both sides, it appears to us that
whil e the Managenment m ght have taken.into confidence the
enpl oyees and discussed with them the scheme for the
di spersal of the undertaking the decision to co on -strike
was unwarranted and di sastrous. Even if there had been no
strike on the 27th of April. it seens to us-that the _schene
of dispersal would have been given effect. to afterwards
although it was the strike which precipitated matters.

The Tribunal has found that there was a closure but that

took place not in April 1959 but in Novenber, . 1959. In
arriving at this conclusion the tribunal relied on severa
factors. The first of these is that Andhra Pr abha

[Ilustrated Weekly cane to be printed at the D namani. | press
by the Indian Express (Madurai) Ltd. and located in the
bl ock of buildings belonging to Express Newspapers  Ltd.
situate in Munt Road Madras in pursuance of an agreenent
dat ed 30th Septenber 1960 between the Indian Express Madura

(P) Ltd. and the Andhra Prabha (P) Ltd. The Tribuna

further found that it was on the 2nd of Septenber 1960 that
the offset rotary press and allied equi pment belonging to
Express Newspapers (P) Ltd. and located in the Express
Estate Munt Road Madras were hired to the Indian Express
Madurai (P) Ltd. Fromthis the tribunal concluded that "the
Andhra Prabha daily and the Andhra Prabha 11l ustrated Wekly
as also the Indian Express Madurai edition and D nanan

daily edition could have made use of the off-set rotary
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press at the Express Estate Madras on occasi ons when the use
of the off-set rotary press becane necessary till the,

machi nes were hired to the Madurai conpany under Ex. M 46"
In our opinion the existence of the off-set rotary press at
the Express Estate Madras until they were hired out to the
Indian Express Madurai (P) Ltd. does not warrant the
conclusion that the conpany could have nmade wuse of the
rotary press when it wanted to. W have got to judge things
by what was done and not by what coul d have been done.
Again the circunstance that sonme of these journals came to
be published sonetime after May 1959 under new decl arati ons
913
made by publishers respectively on behalf of the Andhra
Prabha (P) Ltd. and the Indian Express Madurai (P) Ltd.
cannot be taken into consideration for finding against the
closure of the conpany’s-undertaking in April 1959. The
Tri bunal appears to have placed sone reliance on the fact
-that Rammat h Goenka admitted havi ng advanced a sumof Rs. 3
| akhs 'to the Madurai Conpany as al so diverse suns totaling
Rs. 27 lakhs to other conpanies including the, two daughter
conpani es- (at~ Vijayawada and Madurai) up to the end of
Decenber 1960. The Tribunal found that (a) ultimately the
Indian Express Bonbay Ltd. purchased all the, shares of
Andhra Prabha (P) Ltd. and Indian Express Madurai (P) Ltd.
and becane a public conpany towards the end of 1960 : (’b)
Bef ore the conpany becanme a public conmpany, Rammath Goenka
and the nmenbers of his famly held 4000 out of 4200 shares :
(c) till May 1959 the conpany which owned the entire group
of newspapers published by the same Managenent at three
branch offices one in Delhi, a‘second in Madurai. and the
third in Bonbay. As-a result of the splitting up, the
position was that the Express Newspapers (P) Ltd. .in Delhi
took Lip the Del hi publications, the |Indian Express ' Bonbay
(P) Ltd. took up the publications published by the ' conpany
from Bonbay. the Indian Express Madurai (P) Ltd. took up the
publications issued from Madurai and Andhra Prabha (P) Ltd.
Vi jayawada took up the two Tel ugu publications. Accordi ng
to the Tribunal "it was only the Madurai conpany  and the
Vi jayawada conpany that relied upon the support of the
parent conpany after May 1959 for printing and publishing
the papers acquired by them" The Tribunal further found
that this position continued for sone tine after My 1959
i nasmuch as "(1) The teleprinter service installed in the
Express Estate building Mount Road continued to be used til
the end of Cctober 1959 and out of nine circuits conprised
in the teleprinter service, seven were routed through Madras
and these were allotted to the Madurai conpany for a period
of three nonths comencing from1lst Novenber 1959.. (2)
Phot ographic materials wused in the processing  departnent
nmai nt ai ned by the conpany up to Cctober 1959 were purchased
by the public conmpany for the benefit of the two  daughter
conpanies; (3) Thirty-two of the forner enployees of the
conpany including a reporter were retained in the service of
the conpany after April 1959; (4) No intimation was sent to
the Comm ssioner or other conpetent authority under the
Enpl oyees’ Provident Fund Act of the ternination of
enpl oyment of 700 worknmen and working journalists, and (5)
After April 1959 a conmmon advertising departnment for the two
daughter conpanies was naintained at the Express Estate
buil ding as could be seen fromcertain circulars issued in
Decenber 1959".
From all this the Tribunal inferred that the suspension of
the business was a |ockout at the inception and becane a
genui ne
914
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closure only in Cctober-Novenber, 1959. Before us, reliance
was placed by M. Mhan Kumaramangal am on sone of the above
factors and the main plank of his argunment was that in fact
the parent conpany | aunched and financially hel ped the other
conpanies which were really benamdars for the parent
conpany. W do not think that even in Industrial law a new
conpany which is an independent legal entity can be called a
benam dar for another ol der Organisation because there was
in both conpanies a person or famly of persons who could
guide the destinies of the two conpanies. The Express
Newspapers (P) Ltd. was later transformed into a public
conpany and it would not be proper to describe the
rel ationship of the Vijayawada and the Madurai conpanies as
daught er conpani es or as benam dars of the conpany. W have

to bear in mind that the conpany i.e., Express Newspapers
(P) Ltd. did not come to-an end in April 1959. It only
cl osed its undertaking of publishing several newspapers and
weeklies. It had very valuabl e property on its hands after

April 1959 and sone persons had to be retained in service to
| ook after the property. The fact that one of them was a
reporter —cannot lead to the inference that the conmpany did
not cl ose down its business but could take it up whenever it
wanted to. Further, the failure to informthe Provident Fund
authorities was an om ssion but that cannot mean that the
workers continued’ tobe in the service of the conpany or
were neant to be taken back into its service as soon as they
became submissive to Ramath Goenka. Wth regard to the
teleprinter service, we were told that it had been paid for
up to a certain date and the fact that the Madurai and

Vi jayawada conpanies used the teleprinter service till the
end of Cctober 1959 would not either by itself or taken in
conjunction wth the other circunstances,  justify t he

concl usion that the conpany retained the teleprinter service
for its own use, if necessary.
To all intents and purposes, the busi ness of the conmpany was
closed fromthe 29th of April 1959 and whatever mght have
been the notive behind the closure it was an effective one
from April 1959 and we see no reason to hold ‘with the
Tribunal that the «closure becane effective sonetine in
Novenber 1959.
On behal f of the enpl oyees an application has been made for
| eading additional evidence. 1In this application events
which took place after the publication of the award are
relied on as going to show that the discontinuance of the
publications from Mdras was a nere ruse and a _device
adopted by the conpany to coerce and ‘intimdate t he
enpl oyees and that publication of the newspapers had been
conmenced soon after the publication of the award. W do
not think it necessary to go into this natter at any 1ength
because a break of over four years had intervened in between
and what the conpany does after the | apse of this long
915

period cannot and ought not to be taken into consideration
in order to find out whether the closure was a real one  or
was a nere device as suggested by the enployees. The
evi dence on record shows that Ramath Goenka’'s plan was not
to give up the business of newspaper publications altogether
but he wanted to distribute his business to different
pl aces. Whatever nay be the notive behind such plan, he had
only carried out that plan into effect after the publication
of the award and this cannot lead us to the conclusion that
the closure was an assunmed one.|n our view, the strike
was not justified and the Managenent was entitled to
cl ose the undertaking on 29th April, 1959.

In the result, there wll be no order on this
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application. The appeals by the conpanies are allowed and
the finding onthe second issue and the award set aside.

Appeal No. 9 of 1966 by the worknen will have to be
di smissed in view of the above. There will be no order as
to costs in all the appeals.

V.P.S. Appeal No. 9 of ’66, dism ssed and

Nos. 1078 and 1079 of ’'65 all owed.
916




