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PETI TI ONER:
K. RAHEJA CONSTRUCTI ONS LTD. & ANR

Vs.

RESPONDENT:
ALLI ANCE M NI STERS & ORS.

DATE OF JUDGVENTO1/ 05/ 1995

BENCH

RAMASWAMY, K

BENCH

RAMASWAMY, K

HANSARI A B. L. (J)

Cl TATI ON

1995 AR 1768 1995 SCC Supl. (3) 17

1995 SCALE (3)692

ACT:

HEADNOTE:

JUDGVENT:
THE 1ST DAY OF MAY, 1995
Present:
Hon' bl e M. Justice K Ramaswany
Hon’ bl e M. Justice B.L.Hansaria
M. N.S. Hegde, Sr. Adv. M.P.P.Singh and M.
G V. Chandr asekhar, Advs. with himfor the Petitioners.
M. A T.M Sanpath, Adv. for the Respondents
ORDER
The following Order of the Court was delivered:
I N THE SUPREME COURT OF | NDI A
Cl VI L APPELLATE JURI SDI CTI ON
SPECI AL LEAVE PETITION (ClVIL) NO 9397 OF 1995

K. RAHEJA CONSTRUCTION LTD. & ANR.  ..... PETI TI. ONERS

V.

ALLIANCE MNISTRIES & ORS. ... RESPONDENTS
ORDER

The petitioners admttedly filed O.S. No. 213/93
(subsequently nunbered as 0O S.251/87) for 'relief of
per manent i njunction restraining the respondents /from
al i enating, encunbering, selling, disposing of, or in any
way dealing with the said property, nore particularly
described in Schedule A to the plaint or any portion
thereof. In paragraph 13 of the plaint it was stated thus:

"The said defendants after a | apse of a

nont h, through a letter dated 29th

April, 1987 sent by defendant No.4 to

plaintiff No.1 blandly intimted that

the offers of plaintiff No.1l were not

bei ng accepted by the trustees of

def endant No. 1, a copy of the 4th

defendant’s said letter dated 29t h

April, 1987 is annexed hereto and narked

as docunent No.4. By his letter dated

4th May, 1987 addressed to defendant

No.4, the plaintiff No.1 set out the
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correct position and reiterated that a

definite and concl uded contract for sale

of the said property in favour of

plaintiff No.1l had been confirmed by the

said defendants to allege that the

of fers had not been accepted. The 1st

plaintiff by their said letter also

reiterated their readi ness and

willingness to performtheir part of the

contract and pay the balance purchase

price in accordance with the terns and

conditions agreed upon. A copy of the

said letter dated 4th my, 1987 is

annexed hereto and marked as document

No. 5".

Pursuant to the letter dated April 29, 1987 addressed
by the plaintiff, the defendants in their reply dated 4.5.87
rejected the of fer — of the petitioners. Therein the
petitioners thenselves have expressly set out that there is
a concl uded contract of sal e between the petitioners and the

respondents and that they are ready and willing to perform
their part of the contract paying the bal ance consi deration
in the terms and conditions of the said letters. In

paragraph 28 of the plaint, April 29, 1987 1is one of the
dates set out to give themcause of action. On Novenber 25,
1994 application under Order 6 Rule 17 was filed in I.A
745/ 94 seeking to anend the plaint for the grant of the
relief of specific performance. ~The avernents nade in
support thereof is that they subsequently, discovered that
the Charity Comm ssioner had granted perm ssion for the sale
of the Trust Property -and, therefore, the petitioners are
entitled to the decree of specific performance. That
application was disnissed by the trial Court on January 20,
1995 and by the High Court on February 21, 1995 in CRP No.
510/ 95. Thus, this petition for leave.

Shri Santosh Hegde, |earned senior counsel for the
petitioners, has contended that (the petitioners have not
cone forward with any new plea. They have set out all the
material allegations and their clainms in the plaint. Wat
they are seeking for is only a formal relief which, though
not originally asked for, the om ssion does not preclude the
petitioners to file the application underOder 6 Rule 17
seeking for the anmendnent of the plaint. The relief is
really founded upon the facts set out in the plaint and it
is the subsequent know edge about perm ssi.on granted by the
Charity Conmi ssioner for alienation, which required the
amendment. We find that the contention is not tenable.

It is seen that the permission for alienation is not a
condition precedent to file the suit f or specific
performance. The decree of specific performance w Il al ways
be subject to the condition to the grant of the pernission
by the conpetent authority. The petitioners having expressly
admtted that the respondents have refused to abide by the
terns of the contract, they should have asked for the relief
for specific performance in the original suit itself. Having
allowed the period of seven years elapsed fromthe date of
filing of the suit, and the period of limtation being three
years under Article 54 of the Schedule to the Limitation
Act, 1963, any amendnent on the grounds set out, would
defeat the valuable right of Ilimtation accrued to the
respondent .

Shri Hegde placed strong reliance on the judgnment of
this Court in A K Gupta vs. D.V.C. reported in 1966 (1) SCR
796. In that case, the petitioners had expressly reserved
the right to claimthe anbunt of Rs.65,000/- in the origina
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plaint, val uing it accordingly. Since, the relief of
i njunction was confined to a linmted point, subsequently, he
filed an application for the alternative relief of recovery
of the anount of Rs.65,000/-. In that view, this Court held
that since the petitioners have already reserved the right
inthe plaint, the relief of injunction, as woriginally
prayed for, did not preclude the appellant to file the
application under Oder 6 Rule 17 to claimthe relief for
the anmpbunt which he originally sought for. The ratio therein
has no application to the facts in this case.

On the facts, we hold that the application for
amendment was barred by limtation. The petition is,
accordi ngly, dismssed.




