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ACT:

Representation of the People Act (43 of 1951),  s. 10-
Candi dat e el ected enpl oyed in a conpany owned by Government -
If disqualified-Constitution of India Arts. 102(1) and
191(1) - Scope of.

HEADNOTE

The first respondent was appointed in a undertaking started
and managed by the State Governnent, as its own concern

Later a conpany was registered and it took over the
undertaking. All the shares in the conpany were held by the
CGovernment though sone were in the name of its officers.
The Directors of the Conpany were appointed by t he
CGovernment a M nister was one of the first Directors of the
Conpany; the appoi ntment of the Secretary of the Conpany was
subject to approval of the Governnent; and, even in the
general working of the conpany, Governnent had the power to
issue directions to the Directors which were to be carried
out by them When the concern was taken over from the
Government by the Conpany, the services of the first
respondent were not term nated and he was continued in the
sanme post by the conpany which he was holding when the
concern was being run by the Governnent, and there was no
fresh contract entered into between himand the conpany. He
was later pronmoted to the post of Superintendent in the
Conpany, and he successfully contested a seat to the State
Legi sl ature. The appellant an wunsuccessful candi dat e,
challenged the election contending : (i) that the first
respondent when initially appointed to the post was a
government servant arid, even after that concern was taken
over by the conpany, he continued to be in the service of
the Governnent and (ii) alternatively, that ever if the
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first respondent ceased to be Governnent servant, he stil
continued to hold an office of profit under the State
CGovernment, though technically he was in the enpl oynment of
t he company.

HELD : The first respondent was not holding an office of
profit under the State Government.

(i) Wen the undertaki ng was taken over by the conpany as a
goi ng concern, the enployees working in the undertaking were
al so taken over and since, in law, the conpany had to be
treated as an entity distinct and separate from the
CGovernment, the enployees, as a result of the transfer of
the undertaki ng, becane enpl oyees of the company and ceased
to be enpl oyees of the Governnent. The first respondent was
a workman at the time of the transfer of the undertaking and
as a workman, he had, under s. 25FF of the Industria
Di sputes Act, become an enployee of the new enployer, viz.
the conpany. |In view of this provision of |aw, there was no
need for any specific contract being entered into between
the Governnent and the first “respondent terminating his
Covernment ~service; nor was there any need for a fresh
contract being entered into between the conpany and the
first respondent to make himan enpl oyee of the conpany.
Further, after the -undertaking was taken over by the
conpany, the enployees, who were worknmen, were no | onger
governed by the State’s Civil Service Regulations. Thei r
conditions of service were determ ned by the Standing O ders
of the Conpany which were certified under

426

the Industrial Employment (Standing Order) Act, 1946. The
mere inclusion in the Cvil List of the nane of  a person
could not prove that that person was in the service of the
Governnment, unless evidence was tendered to show the
ci rcunst ances under which the name was included in the G vi
List and to exclude the possibility of ~ nanes of | persons
ot her than those in governnent service being included in the
Cvil List. No such evidence was given in this case.
Finally the post, which he was holding while the concern was
bei ng run by the Governnent, ceased to be a Government post
in the transfer of the undertaking to the conpany and becane
a post under the conpany, so that the first respondent
ceased to be in Government service by continuing in that
post. [429E, G 430B, E-H,

(ii) The fact that the Governnment had control over the
Managi ng Director and other Directors as well as the power
of issuing directions relating to the working of ‘the conpany
could not lead to the inference that every enployee of the
conpany was under the control of the Government. ~The power
to appoint and dismss first respondent did not vest in._the
Government or in any Governnent servant, The power to / con-
trol and give directions as to the manner in which the
duties of the office were to be perforned by the first
respondent also did not vest in the Governnent but  in an
officer of the conpany. Even the power to determne the
guestion of remuneration payable to the first respondent was
not vested in the Government which could only lay down rules
relating to the conditions of service of the enployees of
the company. In the case of election as, President or Vice-
President, the disqualification arises even if the candidate
is holding an office of profit under the |ocal or any other
authority under the control of the Central CGovernnent or the
State Governnment, whereas, in the case of a candidate for
election as a Menber of any of the Legislatures, no such
disqualification is laid dowm by the Constitution if the
office of profit is held under the local or any other
authority wunder the control of the Governnent and not
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directly under any of the Governnent. Thi s clearly
indicates that in the case of eligibility for election as a
menber of a Legislature, the holding of an office of profit
under a corporate body like a local authority does not bring
about disqualification even if the local authority be under
the control of the Government. The mete control of the
Government over the authority having the power to appoint,
di smiss, or control the working of the officer enployed by
such authority does not disqualify the officer frombeing a
candi date for election as a menber of the Legislature in the
manner in which such disqualification cones into existence
for being elected as the President or the Vice-President.
[433F; 434H, 435 A-C

By s. 10 of the Representation of the People Act, the
disqualification is limted to a person holding the office
of a managi ng agent, manager or secretary of a conpany in
the capital of which the Governnent has not less than 25%
share, ~and the disqualification does not apply to other
enpl oyees ‘of the company. This gives two indications as to
the scope of the disqualification laid dowmn in Arts. 102(1)
(a) and 191 (1) (a) of the Constitution. One is that the
hol ding of an office in a conpany, in the capital of which
the Governnent has not |ess than 25% share, is not covered
by the disqualifications laid down in Arts. 102(1)(a) and
191(1) (a), as, otherwise, this provision woul d be
redundant. The second is that even Parlianent, when passing
the Act, did not consider it necessary to disqualify every
person holding an ‘office of profit wunder a Governnent
conpany, but limted the disqualification to persons hol ding
the office of managi ng agent,, manager or secretary of the
conpany. The fact that the-entire share capital in the
conpany in this case is owed by the Governnent does not,
make any difference. [435 D H

427

Gurugobi nda Basu v. Sankari Prasad Ghosal & Ors. [1964] 4
S.C. R 311 and Maul ana Abdul Shakur v. R khab Chand, [1958]
S.C.R 387, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeal No. 718 of 1968.
Appeal under s. 116-A of the Representation of the People
Act, 1951 fromthe judgment and order dated Novenber 17,
1967 of the Mysore High Court in Election Petition No. 7 of
1967.

S. V. @upte, Shyamala Pappu, S. S. Javali _and Vineet
Kumar, for the appell ant.

Lily Thomas, for respondent No. 1.

The Judgrment of the Court was delivered by

Bhargava, J. This appeal under section Il 6A of the Repre-
sentation of the Peoples’ Act No. 43 of 1951 (hereinafter
referred to as "the Act") has been filed by one of the
unsuccessf ul candi dat es for election to the Mysor e
Legi sl ative Assenbly from No. 152, Bhadravati Constituency,
agai nst the judgnent of the High Court of Mysore dism ssing
his election petition for setting aside the election of the
successful candi date, respondent No. 1. After the nomi nation
papers had been filed, the scrutiny of the nom nation papers
took place on the 21st January, 1967 and five nom nation
papers were declared as valid. They were the nonination
papers of the appellant, respondent No. 1 and respondents
Nos. 2 to 4. The polling for the Constituency took place on
15th February, 1967, and after the counting of votes, the
results were declared on 22nd February, 1967. Respondent
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No. 1 received 15,862 votes, while the appellant received
13,380 votes. The other three candi dates, respondents 2 to
4, were also wunsuccessful having received much smaller
nunber of votes. On 5th April, 1957, the appellant filed
the election petition challenging the el ection of respondent
No. 1 on a number of grounds, out of which we need nmention
only one single ground, as the appeal in this Court is
confined to that ground alone. It was pleaded t hat
respondent No. 1 WAs disqualified under Article 191 (1) (a)
of the Constitution frombeing chosen as a nmenber of the
Legi sl ative Assenbly, because he was holding an office of
profit wunder the Government of the State of Mysore on the
date of scrutiny. This ground, as well as other grounds
taken by the appellant for challenging the validity of the
election of respondent - No. 1 were all rejected by the High

Court and the election petition was disnmissed.’” Conse-
qguently, the appellant has cone up in this appeal to this
Court. Though, in this appeal, a nunber of grounds were

raised, M. S. V. GQupte, counsel for the appellant, confined
the case to this sole ground of disqualification of
respondent No.~1 on the date of scrutiny.

428
The facts relevant for deciding this issue my now be
st at ed. On the date of scrutiny, respondent No. 1 was

enpl oyed as Superintendent, Safety Engineering Departnent in
the Factory run by the Mysore Iron & Steel Wrks Ltd.,
Bhadr avati . Hi s salary was nore than Rs. 500 per nensem
The past history of the service of respondent No. 1 was that
he was appointed in the year 1936 in the Mysore lron & Stee
Wor ks, Bhadravati, which was started by the CGovernment of
Mysore and was bei ng managed by the Government as its own
concern. He continued to be a servant of the CGovernment of
Mysore when, in the year 1962, a private |linmted Conpany was
regi stered under the name of Mysore lron & Steel Limted,
Bhadravati (hereinafter referredto as "the Conpany") under
the Indian Conpani es Act, 1956, and this Conpany took over

the Msore Iron & Steel Wirks fromthe Governnent. Res-
pondent No. 1 had first joined service as a daily worker in
1936, but was promoted as Chargenman, Asstt. For erman

Foreman and thereafter as Assistant Superintendent which was
the post held by himin the year 1962 at the tinme when the
concern was taken over by the Conpany. Subsequently, he was
pronot ed as Superintendent in the year 1964 and was wor ki ng
on that post at the tine of the election in 1967. It was
al so the common case of the parties that the shares of the
Conpany were held cent per cent by the Msore Governnent,
though some of the shares were shown in the names of sone of
the Oficers in the service of the Mysore Government. Under
the Articles of Association of the Conpany,  the  first
Directors of the Conpany were the Mnister-in-charge of the
Industries Portfolio in the Mysore Governnent, the Secre-
taries to the Mysore Government in the Finance Departnent,
and in the Comrerce and Industries Departnent, the Managing
Director of the Mysore Iron & Steel Ltd., and the Chief
Conservator of Forests of the Msore Governnent. The
CGovernor of Mysore was entitled to appoint all or a mpjority
of the nenbers of the Board of Directors so long as the
CGovernment of Mysore held not less than 51 per cent of the
total paid-up capital of the Conpany or so long as the
CGovernor continued to be interested in any fiduciary
capacity. The Board of Directors could also co-opt one or
nore individuals as Directors. Thus, the State Governnent
had consi derable control in appointnment of Directors of the
Conpany as well as in the appointnment of the Managing
Director who was to be appointed by the Governor from
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amongst the Directors nomnated by him The Governor was
al so entitled to appoint from anobngst the nom nat ed
Directors a Chairman and Vice-Chairman of the Board of
Directors. Even the Secretary of the Company had to be
appoi nted by the Board of Directors after obtaining approva
of the Governor. In respect of other enployees of the
Conpany, recruitnent and service conditions had to be in
accordance with the rules which may be prescribed by the
Governor fromtime to time. Wen the concern was taken over
from
429

the Governnent by the Company,, the services of respondent
No. 1 were not terminated and he was continued in the sane
post by the Conpany which he was hol ding when the concern
was being run by the Governnent. There was no fresh
contract entered into between himand the Conpany. On these
facts, two alternative contenti.ons were raised by M. Cupte
to wurge that respondent No. 1 was disqualified under Art.
191 (1 ) (a) of the Constitution.. The first argument was
that respondent No. 1, when initially appointed to a post in
the Msore Iron & Steel Works in 1936, was a governnent
servant and, even after that concern was taken over by the
Conpany, he continued to be in the service of the Msore

CGover nrent . In the alternative, the second contention was
that, even if respondent No. 1 ceased to be a governnent
servant, he still continued to hold an office of profit

under the Governnment of Mysore though, technically, he was
in the enpl oynent of 't he Conpany.

So far as the first point is concerned, reliance is placed
primarily on the circunstance that then the concern was
taken over by the Conpany fromthe Government, there were no
specific agreenments term nating the governnent service of
respondent No. 1, or bringing into existence a relationship
of master and servant between the Conpany and respondent No.
1. That circunstance,, by itself, ~cannot Ilead to the
conclusion that respondent No. 1 continued to  be in
government service. Wen the undertaking was taken over by
the Conpany as a goi ng concern, the enployees working in the
undertaking were also taken over and since, in law, the
Conpany has to be treated as an entity distinct and separate
from the Government, the enployees, as a result of the
transfer of the undertaking, becanme enpl oyees of the Conpany
and ceased to be enpl oyees of the Government. This position
is very clear at least in the case of those enployees who
were covered by the definition of worknmen ~under t he
Industrial Disputes Act in whose-cases, on the transfer of
the undertaking, the provisions of section 25FF of that Act
woul d apply. Respondent No. 1 was a workman at the tinme of
the transfer of the undertaking in the year 1962, because he
was hol ding the post of an Assistant Superintendent and was
drawi ng a salary below Rs. 500 per nmensem As a workman, he
woul d, under s. 25FF of the Industrial Disputes Act,  becone
an enployee of the new enployer, viz., the Conpany,  which
took over the undertaking fromthe Mysore Government which
was the previous enployer. |In viewof this provision  of
law, there was, in fact,, no need for any specific contract
being entered into between the Msore Governnent and
respondent No. 1 terminating his governnent service, nor was
there any need for a fresh contract being entered into
between the Conmpany and respondent No. 1 to nmke him an
enpl oyee of the Conpany.

8SUP. C. 1/ 69-9

430

This position is further clarified by the circunstance that,
after the undertaking was taken over by the Conpany, the em
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pl oyees, who were worknen, were no |onger governed by the
Mysore Civil Service Regulations. Their conditions of
service were determned by the Standing Oders of the
Conpany which were certified under the Industrial Enployment
(Standing Orders) Act, 1946. These Standing Orders even
referred to certain enployees as "lent Oficers". The
reference was obviously to persons who continued to be in
the Government service, but whose services were lent to the
Conpany. It was conceded in the present case t hat
respondent No. 1 was not a lent officer as envisaged by that
expression used in the Standing Orders.
Respondent No. 1 further cane to be governed by the Wrks
Service Rules. It is true that, under the Articles of
Associ ation, the Governor. had the power to |ay down
conditions of service of the enpl oyees of the Conpany; but
that cannot mean that the enployees of the Conpany continued
to be in the service of 'the Governnent. Reliance in this
connection was al'so placed on behal f of the appellant on the
fact that the nane of respondent No. 1' appeared in the
Mysore Civil List under the heading "lron and Steel. Ltd.
Bhadravati" from which an i nference was sought to be drawn
that respondent No. 1 nust have continued in governnent
service, as, otherwise, his name wuld not have been
included in the CGvil List. The mere inclusion in the Gvi
List of the nane of a person cannot be held to prove that
that person is in the service of the  Governnent, unless
evidence is tendered to show the circunstances under which
the nanme was included in the Cvil List and to exclude the
possibility of names of persons other than those in
government service being included in the Gvil " List. No
such evidence was given.in this case. On the -other hand,
the same Cvil List shows that even the names of " certain
enpl oyees of the Universities in the State are alsoincluded
in it,, and, on the face of it, University enployees ' could
not be held to be in government service. The Civil @ List
relied wupon clearly is not confined to names of persons in
Mysore Governnent service only, so that this piece of
evidence relied on by the appellant al so does not “establish
that respondent No. 1 continued to be in governnment service
after the undertaking was taken over by the Conpany.
Finally, there is the circunstance that it is -not shown
that, after the undertaking was taken over by the Conpany,
respondent No. 1 continued to hold a lien on any Governnent
post. In fact, the post, which he was holding while the
concern was being run by the Mysore Governnent, ceased to be
a CGovernment post on the transfer of the undertaking to the
Conpany and became a post under the Conpany, so that
respondent No., 1 ceased to be in governnment |(service by
continuing in that post. The first contention  raised on
behal f of the appellant, therefore, fails.
431

On the second contention that, even if respondent No. 1 was
not hol di ng a governnment post, he nust be held to be hol ding
an office of profit under the Government, M. Gupte relied
on the principles laid down by this Court in QGurugobinda
Basu v. Sankari Prasad Ghosal and others(1l). The Court in
that case brought out the distinction between an office of
profit under the Governnent and a post in the service of the
CGovernment by stating

"We agree with the High Court that for hol ding

an office of profit under the Governnent, one

need not be in the service of Government and

there need be no. relationship of master and

servant between them The Constitution itself

makes a di stinction between 'the holder of an
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office of profit under the Government’ and
"the holder of a post or service under the
Covernment’ see Arts. 309 and 314. The
Constitution has also nade a di stinction
between ’'the holder of an office of profit
under the Governnment’ and 'the holder of an
office of profit wunder a local or other
aut hority subj ect to t he control of
Covernment’'; see Art. 58(2) and 66-(4)."

The Court then proceeded to consider the earlier decision in

the case of Maul ana Abdul Shakur v. Ri khab Chand and Anr. (1)

and held : -
"it is clear fromthe aforesaid observations
that in Mulana Abdul Shakur’'s case(2) the
factors which were held to be decisive were :
(a) the power of the Governnent to appoint a
person to an office of profit or to continue
him in-that office or revoke his appointnent
at their discretion, and (b) payrment from out
of Governnent revenues, though it was pointed
out that paynent froma source other than
CGover nment revenues was not always a decisive
factor."

After this reference to Maul ana Abdul Shakur’s case (2) the

Court proceeded, to apply the principles to the facts of the

case before it. In that case, the question was whether the
appellant was holding an office of “profit under t he
CGover nirent of India. It was pointed out t hat t he

appoi ntnent of the appellant as also his continuance in
office rested solely with the Governnment of India.in respect
of the two Conpanies  for which he was enployed as an
Auditor. His renuneration was also fixed by the Governnent.
The Court assumed for the purposes of the appeal that the
t wo Conpani es were statutory bodi es di stinct from
CGovernment, but noted the fact that, at the sane tine, they
were Government Conpanies within the meaning of the Indian
Conpani es Act. Enphasis was |laid on the circunstance that,
in the performance of his functions, the appellant was
control l ed by the Conptroller
(1) [ 1 964] 4 SCR 31 1.
(2) [1958] S.C. R 387,
432
and Auditor-General who hinself was undoubtedly hol der of an
office of profit under the Government, though there were
safeguards in the Constitution as to the tenure of his
office and renovability therefrom Under Art. 148 of the
Consti tution, t he Conptroller &  Auditor-General was
appointed by the President and he could be ‘renmpved  from
office in |like manner and on the |ike grounds as a Judge of
the Suprenme Court. "Me salary and other conditions of
service of the Conptroller & Auditor-Ceneral were to be such
as mght be determ ned by Parliament by |law and, until| they
were so determined, they were to be as 'specified in the
Second Schedule to the Constitution. O her provisions
relating to the Controller and Auditor-General were also
taken notice of and an inference was drawn from these
provisions that the Conptroller and Auditor-Ceneral is
hi nsel f a hol der of an office of profit under the Governnent
ndia, being appointed by the President, and his
adm nistrative powers are such as may be prescribed by the
rules, made by the President, subject to the provisions of
the Constitution and of any |aw nade by Parlianent. The
Court then held:-

"Therefore, if we look at the matter from the

point of view of substance rather than of

of
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form it appears to us that the appellant, as
the holder of an office of profit in the two
CGovernment conpani es, the Durgapur Projects
Ltd., and the Hi ndustan Steel Ltd., is really
under the Government of India; he is appointed
by the Governnment of India; he is renopvable
from office by the Governnent of, India; he
per forns functions for t wo CGover nirent
conpani es under the control of the Conptroller
and Auditor-General who hinself is appointed
by the President and whose administrative
powers may be controlled by rules nmade by the
Presi dent."

Thereafter, the Court proceeded to hol d: -

"In view of these decisions, we cannot accede
to the subnission of M. Chaudhury that the
several factors whi ch ent er into t he
determ nation of this question-the appointing
authority, the authority vested with power to
term nate the appointnent, the authority which
determnes _the renuneration, the source from
which the renmuneration is paid, and t he
authority vested wth power to control the
manner in-which the duties of the office are
di scharged and to give directions in that
behal f / nust all co-exist and each nust show
subordination to Governnment and that it nust
necessarily follow that if one of the elenents
is absent, the test of a person  holding an
of fice under the Governnent, Central or State,

is not satisfied. 'M cases we have referred
to specifically poi nt out t hat t he
circunstance that the source

433

from which the renmuneration is paid is not
from public revenue is a neutral factor not
decisive of the question. As we have said
earlier, whether stress will be laid on one
factor or the other will depend on the facts
of each case. However, we have no hesitation
in saying that where the several elenents, the
power to appoint, the power to dismss, the
power to control and give directions asto the
manner in which the duties of the office -are
to be perforned, and the power to determ ne
the question of renuneration are all ~ present
in a given case, then the officer in question
holds the office under the authority SO
enpower ed. "
M., GQupte, fromthese views expressed by the Court,, sought
to draw the inference that the primary consideration for
det erm ni ng whet her a person holds an office of profit under
a Governnent is the anpbunt of control which the Governnent
exerci ses over that officer. |In the present case, he relied
on the circunstance that all the shares of the Conpany -are
not only owned by the Mysore Governnent, but the Directors
of the Conpany are appointed by the Governnment a Mnister
was one of the first Directors of the Conpany; t he
appoi ntnent of the Secretary to the Conpany is subject to
approval of the CGovernnent; and, even in the general working
of the Conpany, Governnent has the power to issue directions
to the Directors which nmust be carried out by them It was
urged that respondent No. 1 was directly under the contro
of the Mnaging Director who is hinself appointed by the
CGovernment and may even be a ’'lent officer’ holding a
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permanent. post under the Governnent. Respondent No. 1,
thus, nmust. be held to be working under the control of the
Gover nment exerci sed through the Managi ng Director.

We are unable to accept the proposition that the nere fact
that the Governnent had control over the Managing Director
and other Directors as well as the power of issuing
directions relating to the working of the Conpany can |ead
to the inference that every enployee of the- Conmpany is
under the control of the Governnent. The power of
appoi nt nent and di smi ssal of respondent No. 1 vested in the
Managi ng Director of the Conpany and not in the Government.
Even the directions for the day-to-day work to be perforned
by respondent No. 1 could only be issued by the Managing
Director of the Conpany and not by the Governnent. The
i ndirect control of the Government which m ght arise because
of the power of the Government to appoint the Managing
Director and to -issue directions to the Conpany in its
general~ working® does not bring respondent No. 1 directly
under the control of the Governnent. |In Qurugobinda Basu's
case(1l), ' the position was quite different. |In that case,
the appellant was appoi nted by

(1) [1964]4s.C. 311,

434
the Government and was |iable to be dism ssed by the Govern-
nment . H s day-to-day working was controlled by the

Conptroller and Auditor-General who was a servant of the
Covernment and was not in any way an office-bearer of the
two Conpani es concerned. In fact, the Court had no
hesitation in holding that the appellant in that case was
hol ding an office of profit 'under the CGovernnent, because
the Court found that the several el enents which existed were
the power to appoint, the power to dismss, the power to
control and give directions as to the manner in which the
duties of the office are to be perfornmed, arid the power to
determ ne the question of remuneration. AR these elenents
being present, the Court did not find any difficulty in
finding that the appellant was holding an office of profit

under the Government. |In the case before us, the  position
is quite different. The power to appoint and dismss
respondent No. 1 does not vest in the CGovernment or in any
gover nirent servant. The power to  control and give

directions as to the manner in which the duties of the
office are to be perfornmed by respondent No. 1 al so does not
vest in the Governnent, but in an officer of the Conpany.
Even the power to determ ne the question ~of renuneration
payabl e to respondent No. 1 is not vested in the Governnent
which can only lay down rules relating to the conditions of
service of the enployees of the Conpany. W are unable to
agree that, in these circunstances, the indirect contro
exercisable by the Governnent because of its power to
appoint, the Directors and to give general directions to the
Conpany can be held to nake the post of Superintendent,
Saf ety Engi neering Departnent, an office of profit under the
Gover nment .

In this connection, a conparison between Arts. 58(2) and
66(4), and Arts. 102(1) and 191(1)(a) of the Constitution is
of significant help. In Arts. 58(2) and 66(4) dealing wth
eligibility for election as President or Vice-President of
India, the Constitution |ays down that a person shall not be
eligible for election if he holds any office of profit under
the Governnent of India or the Governnent of any State or
under any |ocal or other authority subject to the control of
any of the said Governnments. |In Articles 102 (1 )(a) and
191 (1) (a) dealing with nenbership of either House of
Parliament or State Legislature, the disqualification arises




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 11

only if +the person holds any office of profit wunder the
CGovernment of India or the Government of any State other
than an office declared by Parlianent or State Legislature
by law not to disqualify its holder. Thus, in the case of
el ection as Pr esi dent or Vi ce- Presi dent, t he
di squalification arises even if the candidate is holding an
office of profit under a l|local or any other authority wunder
t he control of the Central Government or the State
Covernment, whereas, in the case of a candidate for election

as a Menber of any of the Legislatures, no such
di squalification
435

is laid down by the Constitution if the office of profit is
hel d under a local or any other authority under the contro
of the, Governnments and not directly wunder any of the
CGover nment s. This clearlyindicates that in the case of
eligibility for election as a nenber of a Legislature, the
hol di ng of an office of profit under a corporate body like a
| ocal 'authority does not bring about disqualification even
if that l'ocal authority be under the control of the Govern-
nment. The nere control of the Government over the authority
havi ng the power to appoint, dismss, or control the working
of the officer enployed by such authority does not
di squalify that officer frombeing a candidate for election
as a nmenber of the Legislature in the manner in which such
di squalification cones into existence for being elected as
the President or the Vice-President.  The Conpany, in the
present case, no doubt did cone under the control of the
CGovernment and respondent No. 1 was holding an office of
profit wunder the Conpany; but, in view of the distinction
i ndi cated above, it is clear that the disqualification laid
down under Art. 191 (1) (a) of the Constitution was not
intended to apply to the hol der of such an-office of profit.
It also appears to us that it was-in viewof this linmted
application of the disqualification laid dowmn in Arts. 102
(1) (a) and 191 (1) (a) of the Constitution that Parlianent
made an additional provision inisection 10 of the Act by
| ayi ng down that "a person shall be disqualified if, and for
so long as, he is a mamnagi ng agent, nmanager or secretary of
any conpany or corporation (other ~than a co-operative
society) in the capital of which the, appropriate Governnent
has not less than twenty-five per cent share:™ It is to be
noted that the Parlianent, in enacting this section
limted the disqualification to a person holding the office
of a mmnagi ng agent, manager or secretary of a conpany, and
not to other enployees of the Conpany. Thi's provision
thus, gives two indications as to the scope of t he
di squalification laid down in Arts. 102 (1)(a) and 191(1)(a)
of the Constitution. One is that the holding of an office
in a conpany, in the capital of which the Governnent has not

less than 25 per cent share, is not covered by the
disqualifications laid down in Arts. 102(1)(a) and 191 (1)
(a), as, otherwi se, this provision wuld be redundant. The

second is that even Parlianent, when passing the Act, did
not consider it necessary to disqualify every person holding

an office of profit under a Governnent Conpany. but limted
the disqualification to persons holding the office of
managi ng agent, manager or secretary of the Conpany. The

fact that the entire share capital in the Conpany in the
case before us is owned by the Governnent does not, in our
opi nion, make any difference. Under the Articles of
Association, it is clear that, though, initially, all shares
were held by the Governnment, it is possible that private
citizens may also hold shares in the Conpany. In fact,
there, are provisions indicating that shares held by certain
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by succession to nenbers of their family or can even be
transferred by gift to them The Articles of Association
| ay down that the Conpany shall be a private linited conpany
within the meaning of the Indian Conpanies Act, 1956, and,
though the shares in the capital of the Conpany are under
the control of the Board of Directors, they have been given
the liberty to allot, grant option over or otherw se di spose
of the shares at such time and to such persons, and in such

manner and upon such terms as they may think proper. Under
this power, the Directors can allot shares to private
i ndi vi dual s. It is wunder art. 34 of the Articles of

Associ ation that a shareholder is given the power, by way of
gift or for or without any pecuniary consideration, to
transfer any share in the capital of the Conpany to the wife
or husband of such nenber, or to a son, daughter, father

not her, grandson, grand-daughter, brother, sister, nephew or
ni ece of 'such nenber or the wife or husband of any person
standing " in such relationship to the transferring nenber.
Devol uti on _of shares on sequent to the death of a menber, on
his heirs is also recognised by the Articles of Association

In these circunstances, the principles which will apply to
the Conpany will be on a par with those applicable to other
Government  Conpani'es or Conpanies in which the Governnent
holds nore than 25 per cent of the share capital. The

Conpany cannot, therefore, be treated as either being
equivalent to the ' Governnent or tobe an ‘agent of the
Governnment, so that the control exercised by its Directors
or the Managing Director over respondent No. 1 cannot be
held to be control exercised by the Government.

M. Qupte, in this connection, also urged that we should
Pierce the veil of the Conpany being a separate juristic and
legal entity,, apart fromthe Governnent which owns all the
shares in the Conpany, and holdthat, in fact, the Conpany
should be equated with the Governnent of Mysore itself .In
our opinion, in the present case, no question of /piercing
the wveil can arise in view of the provisions of section 10
of the Act which specifically deals wth disqualification
for menbership of persons holding offices under a Conpany in
which a CGovernment hol ds shares. That section limts the
scone of disqualification to holders of three particular
offices only and in conpanies in which the share holding of
the Governnent is not less "than 25 per cent. This provi-
sion clearly indicates that, for purposes  of ~determ ning
di squalification for candidature to a Legislature, it would
not be appropriate to attenpt to lift the veil and equate a
Conpany with the Governnent merely because the share-capita

of the Company is contributed by the Government. The
di scussion of the relevant Constitutional provisions /above
also supports this view In the present case, therefore

respondent No. 1 cannot be held to be holding an office of
profit under the CGovernnent of Mysore and was Pot dis-
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qualified from being chosen as a nenber of the Assenbly  of
the State.

The appeal fails and is disnmissed with costs.

Y. P. Appeal dism ssed.
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