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These Appeal s are agai nst a Judgnent dated 4th July, 2001.
Briefly stated the facts are as follows:

Respondent No. 3 worked in the Research and Analysis W ng

(RAW of the CGovernment of Indiafrom 1982 to Septenber 1990.

Wth effect from Cctober 1990 Respondent No. 3 was repatriated to

the State of Punjab. He did not join duty till 30th Septenber, 1991
On 24th Cctober 1991, i.e. 23 days later, Respondent No. 3 applies for
Ex- I ndi a | eave. Even before the leave coul d be sanctioned
Respondent No. 3 |eaves India and goes to England. From England he
again applies for further | eave. Leave is sanctioned till 10th January,
1992. Respondent No. 3 is infornmed that no further extension would

be granted even on nedi cal grounds. Respondent No. 3 still does not
join duty. He then sends in, on 30th June, 1992, an application for
voluntary retirement. However, on 19th July, 1992, he sends a
telegram w t hdrawi ng his application for voluntary retirement. As
Respondent No. 3 continues to remai n absent he was char ge-sheet ed

on 14th January, 1993. On 12th April, 1993 he reports for duty in the
Ofice of the D.G P., Punjab

On 5th May, 1993 he again applies for voluntary retirenent with

i medi ate effect. He deposits Rs. 30,870/- in lieu of three nonths’
advance noti ce. Respondent No. 3 does not even wait for his
application to be accepted. He again goes away abroad. As
Respondent No. 3 had applied for voluntary retirenment DGP, Punjab
recomends that the charge-sheet against himbe w thdrawmn. On 27th
Sept enber, 1993 the Government of India rejects the request for
voluntary retirenment on the ground that three nonths’ notice period
had not been given. The CGovernnent of Punjab by its representations
dated 29th Septenber, 1993 and 8th July, 1994 requests the

CGovernment of India to accept the application for voluntary
retirement. This request is again turned down by the Governnent of
India on 13th Septenber, 1994. As Respondent No. 3 was not even
in India and was not reporting for duty the Government of Punjab, on
29t h Novenber, 1994, points out to the Governnment of I|ndia that
Respondent No. 3 has not been attending office since 5th May, 1993
and that his three nonths’ notice period nmay be considered fromthe
date of application i.e. 5th May, 1993 and he nay be allowed to

vol untary retirenent. On 2nd March, 1995 the Government of |ndia
permts Respondent No. 3 to retire fromservice with effect from My,
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1993. It may be nmentioned that in the neantine, on the
recomendati on of the D.G P., Punjab, the charge-sheet had been
dropped agai nst Respondent No. 3. This was done in view of the fact
that he was retiring voluntarily.

In his application for voluntary retirenment, Respondent No. 3
had given his contact address as foll ows:
"Sh. R K.  Sharnmm,

R- 862, New Raji nder Nagar

New Del hi - 110 060."

The order of the Government of India dated 2nd March, 1995

permtting Respondent No. 3 to retire fromservice was forwarded to
Respondent No. 3 at the above nentioned address. It was however

recei ved back undelivered fromthe postal authorities with the renarks
"despite repeated visits, could not be delivered to addressee as he was
not avail abl e". The D.G P., Punjab therefore deputes a Constable to
deliver the Order to Respondent No. 3. VWen the Constable goes to
the above address the father-in-law of Respondent No. 3 states that

no officer by name R K. Sharma stays in this house. The father-in-

| aw further states that he knows nothing about R K. Sharm

On 18th April, 1995 Respondent No. 3 withdraws his request for

voluntary retirenent. Significantly, the address given in his letter is
the above mentioned address. This shows that Respondent No. 3 was

pur posel y evadi ng recei pt of Governnent Oder dated 2nd March

1995. On 20th June, 1995 the Government of ‘India rejects his

request for withdrawal of voluntary retirenent on the ground that the
period within which such request could be nmade had al ready expired.

By his letters dated 20th July, 1995 and 4t h March, 1996 Respondent

No. 3 again requests the Governnent of India toallowhimto

wi thdraw his application for voluntary retirenent.  Surprisingly, on 1l4th
August, 1997, the CGovernnent of India accepts the request of

Respondent No. 3 for withdrawal of voluntary retirenent.

At this stage it nust be nentioned that documents brought on
record show that between the period 15th March, 1996 and 12th
August, 1997 Respondent No. 3 took up enploynent with a foreign
firmby name Ms. California Designs and Constructions Inc. and
represented the firm as its director, before various departnents of the
Government of Punjab and the Covernnent of Haryana. It is being
assuned that Respondent No. 3 concealed this fact from the
Government of India and that the Governnment of |ndia accepted his
request for withdrawal of voluntary retirenent in ignorance of this
fact.

The Appel |l ant therefore approached the Central Administrative
Tri bunal agai nst re-induction of Respondent No. 3 into service. The
Appel | ant clainms that by such re-induction his seniority in the cadre
gets affected. The Governnment and Respondent No.. 3 contested the
application. Before the Central Administrative Tribunal it was urged
that the Appellant had no |l ocus to challenge the action of the
CGovernment in permtting Respondent No. 3 to withdraw his
application for voluntary retirement. It was al so urged that the
Central Administrative Tribunal had no jurisdiction. The Central
Admi ni strative Tribunal negatived both these contentions. The Centra
Admi ni stration Tribunal holds that Respondent No. 3 having left
without waiting for his application to be sancti oned and Respondent
No. 3 having taken up enploynent with a foreign conpany anounted
to severance of the relationship of master and servant. It was held
that as the severance had attained finality the Government of India
had no jurisdiction to pass the inmpugned order dated 14th August,
1997. It was held that the effect of the Order was to give lateral entry
into service which was not permissible. It was held that Respondent
No. 3, by his conduct, having severed the rel ationship of master and
servant could not now be allowed to conme back into service. By its
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Order dated 3rd February, 1998 the Central Adm nistrative Tribuna
guashes the Order dated 14th August, 1997 all owi ng Respondent No. 3
to withdraw his voluntary retirenment.

Respondent No. 3 as well as the CGovernment of India file Wit
Petitions in the Punjab & Haryana Hi gh Court chall engi ng the order
dated 3rd February, 1998 passed by the Central Adm nistrative

Tri bunal . On 10th Septenber, 1998 these Wit Petitions were taken
up for admission. At that stage a statenent is made on behal f of
Respondent No. 3 (herein) that he will not claimseniority over the

Appel | ant (herein).

During the pendency of the Wit Petitions, the Governnent of

I ndi a produces an affidavit of one Ml kait Singh Sidhu who clai ned
that he was President of Ms. California Designs and Construction Inc.
In the affidavit it was claimed that Respondent No. 3 was not a
Director in this Conpany. It was clainmed before the High Court that
Respondent, No. 3 had not taken enploynment with this firm That this
was a fal se stand came to |light after argunents in the two Wit
Petitions were over. The Hi gh Court has, in the inpugned judgnent,
set out what happened. The rel evant portion reads as follows:
"Before proceeding further, we deemit proper to

mention that after conclusion of the argunents, Shri

P. Lal filed C M 27489-50 of 2000 in CWP. No.

6196 of 1998 for placing on record additiona

affidavit dated 18.11.2000 al ong wi th Annexure

R1/26 to R1/29 to show that between 1995 and

1997, sShri R K. Sharnma had actively represented

Ms. California Design and Construction INC for the

pur pose of award of contract for construction,

erected and commi ssion of ten sewage treatnent

pl ants under Yanuna Action Pl an. He al'so filed C.M

No. 27491-92 of 2000 in CWP. No. 6461 of 1998

for placing on record additional affidavit dated

18. 11. 2000 and documents Annexure R3/26 to

R3/29, C. M No. 28355-56 of 2000 was also filed on

behal f of Shri R K. Sharma for placing on record hi's

affidavit dated 27.11. 2000 and docunents

Annexures P35 to P40 to show that he was no | onger

Director of Ms. California Designs and Constructions

I ndia Ltd.

We nay al so nention that while hearing
C.WP. No 14542 of 2000 filed by Ms California
Design and Construction India Ltd. for quashing the
action taken by the Inconme-tax authorities to
recover tax fromthe paynment made to it by the
Covernent of Haryana, counsel representing the
petitioner in that case had produced a copy of the
agreenment entered into between his client and the
State of Haryana which was signed by Shri R K
Sharma on behal f of the petitioner-conpany as its
director and he had represented to the Governnent
of Haryana that he was the Managing Director of the
sai d conpany. After taking note of this, we had
directed the listing of these petitions for further
consi deration. On 20.11.2000, counsel appearing for
Union of Indiain CWRP. No. 6461 of 1998 sought
adj ournnent to place on record an affidavit on behal f
of Governnment of India explaining its position on the
i ssue of enploynent of Shri R K Sharma
Thereafter, Shri R K Mtra, Deputy Secretary,
Mnistry of Home Affairs, New Delhi filed an affidavit
dated 25.11.2000 stating therein that the
CGovernment of India never made a statenent that
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Shri R K. Sharna had not taken enploynent with a
foreign conpany. At the sanme tine, he averred that
it is for the State Governnent to take appropriate
action in the mtter."

This shows that Respondent No. 3 had attenpted to mslead the

H gh Court of Punjab and Haryana. He obviously had al so m slead the
Government of India by getting themto file, before the H gh Court of
Punj ab and Haryana, the affidavit of Ml kait Singh. |In any event now
the Government of India and the Governnment of Punjab know that
Respondent No. 3 had not just absented hinself fromduty but had in

fact taken up enploynent with a foreign firmand represented it with
various departnments of the State Governnent. Their conduct in
continuing to side with Respondent No. 3 is to say the least surprising.

The Hi gh Court, after considering the subm ssions of the parties,
negatives the contentions that the Appellant did not have locus. It is
hel d that 'the Central Adm nistrative Tribunal had jurisdiction. The
H gh Court has adversely comment ed upon the conduct of Respondent
No. 3 in going abroad w thout prior pernmission; in remaining absent
for such a long time, in taking up enploynent with a foreign conpany.
The High Court then holds that as the order of the Government of
I ndi a dated 2nd March, 1995 was not communi cated to Respondent No.
3 the relationship/of master and servant continued. It is held that
Respondent No. 3 was therefore entitled to treat hinself as continuing
in service and was not even required to submit an application for
wi t hdrawal of his request for voluntary retirenent. The Hi gh Court
hol ds that the decision of the Government of India to allow
Respondent No. 3 to withdraw the request for voluntary retirenent
cannot be ternmed as illegal or vitiated due to want of jurisdiction. The
Wit Petitions were accordingly allowed. The H gh Court however
directed that disciplinary proceedi ngs be hel d agai nst Respondent No.
3. Even though, on 10th Septenber, 1998 a statement had been nmade
that Respondent No. 3 would not claimseniority over the Appellant,
the High Court in the inpugned Order has held as foll ows:

"In the result, the wit petitions are allowed. Order
dated 3.2.1998 passed by the Tribunal is set aside. This
shal |l be subject to the direction that Shri R K. Sharma
shal | not be assigned seniority over Shri P. Lal and other
of ficers, who had been prompted during his absence from
duty till the governnent takes a conprehensive decision
on the allegations of his absence fromduty, going abroad
wi t hout prior perm ssion, taking up enploynent with a
foreign company and joining the Board of Directors of a
conpany registered in India and he is exonerated in-the
departrmental enquiry, if any, held in these matters."

Thus now the High Court has left it open for Respondent No. 3'to claim
seniority if he is exonerated in the departnental enquiry or if the
departrental enquiry is dropped. As is being set out hereinafter there
is already a proposal to drop the departmental enquiry.

At this stage it is appropriate to mention that after notice was

i ssued on these SLPs Respondent No. 3 filed an affidavit in this Court
in which he inter alia states as fol | ows:

"Due to the malicious and sel fish conduct of the Petitioner

and the State, the answering respondent was left with no

ot her option but to believe that his request for wthdrawa

of voluntary retirement has been rejected and, therefore,

the petitioner took up an enploynent in a private firmin

an honorary capacity, from 28.3.1996 to 12.8.1997.

XXX XXX XXX
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V. The allegation that the answering respondent

i medi ately on submitting his application for voluntary
retirement worked with Ms. California Design and
Construction Inc. U S A as Managing Director is not
adnmtted and hence denied. It is further submitted that
the answering respondent did not take any enploynent in
India in any conpany, concern or firmtill 28.3.1996. It is
however submitted that on recovery fromhis ill-health and
i n absence of any response to his application for voluntary
retirement, the answering respondent filed an application
dated 18.4.1995 to withdraw t he request for voluntary
retirement and the sane was rejected by Union of India on
20.6.95. The answering respondent herein was left with

no option but to take a job.in a private firmin India in
honorary capacity to keep hinself occupied. The said

enpl oyment was only for a short period from 28.3.1996 to
12.8.1997.

XXX XXX XXX

It is submitted that the answering respondent took an
enploynment in a private firmin India in an honorary
capacity on 28.3.1996, as he neither received any reply to
various representations nade by himfor wthdrawal of
request for voluntary retirenent nor was given any posting
order till 18.8.98. /It is submitted that Union of India
erroneously passed the order dated 20.6.1995 due to | ack
of correct and true information furnished by the State
Governnment. The State Governnent illegally, erroneously
and unilaterally severed the master servant rel ationship
The State Governnent’s following actions, made the
answering respondent conme to the conclusion that his
services are no nore required by the authorities :-

i) No posting order given to the answering respondent
pursuant to his joining report dated 18.4.1995.

i) For all adm nistrative and practical purposes, the
State CGovernnent struck off the name of the

answering respondent fromthe Punjab IPS Cadres

Gradation List.

i) No salary given to answering respondent during the
period 5.5.1993 to 18.8.1998.

i V) Ei ght letters issued from 26.6.1995 to 4.4. 1997 by
State CGovernnent decl aring answering respondent
has retired from servi ce. (enphasi s supplied)

It is further submitted that the answering respondent on
the basis of sequence of events and conduct of parties was
conpelled to believe that his enploynent in a private
organi zati on woul d not violate any rules as he had been
retired by the State Government. Accordingly, the State
Government or for that matter the petitioner cannot have
any grievance on that account and are estopped from
maki ng such reckl ess allegations."

The Appel | ant has now produced a letter dated 15th March, 1996
addressed by Respondent No. 3 as a Director of Ms. California Design
and Construction INC. to the Superintendent Engi neer to the Public
Health Circle, Faridabad. This shows that even on 15th March, 1996
Respondent No. 3 was a director of this foreign firm His statenent of
oath before this Court that he took enploynment with effect from28th
March, 1996 is shown to be patently false. It is clear that he was
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enpl oyed with the foreign firmeven prior to 28th March, 1986.

Bef ore we consider the argunents it is inportant to set out
certain other facts. Respondent No. 3 had also filed a Special Leave
Petition before this Court challenging that portion of the inpugned
j udgrment which held that the Appellant had |ocus; that the Centra
Admi ni strative Tribunal had jurisdiction and the directions to hold a
di sciplinary enquiry against him The Special Leave Petition was
di sm ssed by an Order dated 10th Decenber, 2001. This Court
however clarified that the enquiry nmust be conducted w thout being
i nfl uenced by any observations made by the Hi gh Court. Thus so far
as Respondent No. 3 is concerned the findings in the inpugned
judgrment, that the Appellant had | ocus and that the Centra
Adm ni strative Tribunal had jurisdiction, have becone final

In these Special Leave Petitions by Order dated 11th January
2002, this Court stayed the inmpugned Judgnent. Thi s necessarily
meant that the Judgnment of the Central Adm nistrative Tribuna
becarme effective again. The effect of the order of the Centra
Admi ni strative Tribunal is that Respondent No. 3 ceased to be in
service. /In view of the above position the Principal Secretary to the
CGover nment _of Punjab, by an Order dated 23rd January, 2002, held
that Respondent No. 3 ceased to be in service with immedi ate effect in
view of the order of this Court. Surprisingly another Principa
Secretary, one M. S. K Singh, by an Order dated 31st March, 2002
wi thdraws the earlier order dated 23rd January, 2002. Respondent
No. 3 immedi ately assumes charge as Inspector Ceneral of Police on
31st March, 2002. By an Order dated 18th April, 2002 he is posted
agai nst the vacant post of ADGP / Internal Vigilance Cell to |ook after
the Litigation Wng and Internal Vigilance Cell. On 10th My, 2002
these facts are then brought to the notice of this Court. This Court
therefore directs the Principal Secretary to state on affidavit as to how
the Order dated 31st March, 2002 came to be passed in violation of the
order passed by this Court on 11th January, 2002. The Principa
Secretary has filed an affidavit dated 13th June, 2002 stating that the
earlier Oder of 23rd June, 2002 had been passed by the Principa
Secretary to the Governnent of Punjab, but that on a representation
submtted by Respondent No. 3 it was found that the power to relieve
an officer fromservice rests with the Government of India and not
with the Government of Punjab. It was stated that it was found that
the Order dated 23rd January, 2002 was without jurisdiction and
deserved to be wi thdrawn and was therefore w thdrawn: It was
stated that the subsequent order was passed after obtaining | ega
advi ce. The reasoning given is entirely untenable. The effect of the
order of the Central Admi nistrative Tribunal was that Respondent No. 3
ceased to be in service. Respondent No. 3 was not being relieved by
Order dated 23rd January, 2002. The Order dated 23rd January, 2002
nerely informed Respondent No. 3 that he had ceased to be in
service. In any event, in view of the stay order, Respondent No. 3
coul d not have been given a posting order. By an Oder dated 24th
May, 2002, the posting order of R K. Sharma has been held in
abeyance pendi ng decision in these Appeals. But Respondent’ No. 3
is still allowed to continue in service in breach of an interimorder of
this Court and in violation of the order of the Central Adm nistrative
Tri bunal

One | ast fact which requires to be nentioned is that as per the
direction of the H gh Court a charge-sheet has been issued against
Respondent No. 3 on 27th Septenber, 2001. As has now becone
conmon for Respondent No. 3, he again applies for voluntary
retirement on 10th Cctober, 2001. The D. G P. again reconmends t hat
the charge sheet be dropped as he has applied for voluntary
retirement. Follow ng the reconmendation for dropping of the charge
sheet Respondent No. 3 has, on 26th Novenber, 2001, again
wi t hdrawn his request for voluntary retirenent.

The submi ssions of the parties have to be considered in the |ight
of the above facts.
M. Jethmal ani submtted that Respondent No. 3 is fromthe
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1967 Batch of |.P.S. Oficer, whereas the Appellant is fromthe 1969
Batch, i.e. two years junior to him He submitted that it is for the
Covernment to deci de whether or not to accept the request of

Respondent No. 3 for wi thdrawal of voluntary retirenment. He

submtted that the Appellant had no | ocus to challenge the action of
the CGovernment in accepting the request for wthdrawal of voluntary
retirement. He subnitted that the Central Adm nistrative Tribunal had
no jurisdiction to entertain the Petition filed by the Appellant. He
submitted that under Section 14 of the Administrative Tribunals Act,
1985, the Tribunal exercises such jurisdiction as was exerci sed by the
Courts earlier. He submitted that it is settled |l egal position that the
Court only protect legal rights. He submitted that nere expectations
or accidental windfalls do not give any right and Courts woul d not
protect clainms based on expectations or accidental windfalls. He
submitted that Section 19 of the Administrative Tribunal Act provides
that it is only a "person aggrieved' who can file an application before
the Tribunal . I n-support of his subm ssion he relied upon the cases of
Thammanna v. K. Veera Reddy reported in (1980) 4 SCC 62 and Bar

Counci |l of Maharashtra v. M V. Dabhol kar reported in (1975) 2 SCC
702, wherein it has been held that a person aggrieved nust be a nan
who has suffered a | egal grievance i.e. a man who has been wongfully
deprived of sonething or to whom sonethi ng has been refused

wongfully. He also relied upon the case of Mohd. Shujat Ali v. Union
of India reported in (1975) 3 SCC 76, wherein it has been held that

the right to pronotionis not the same thing as a nere chance to
pronoti on. He submitted that the Appellant is basing his expectations
on an accidental windfall by hoping that Respondent No. 3 woul d not

be in service. M. Jethmal ani subnitted that the Appellant is not a
person aggrieved in-as nuch as he has no real right to claimseniority
over Respondent No. 3. He submitted that the Appellant has not been
deprived of anything. He subnmitted that in any event the Appellant’s
conplaint that his seniority would be affected, has been protected and,
therefore, the Appellant can no |onger have any conplaint regarding
seniority.

W are unable to accept the submissions of M. Jethmalani. As

has been pointed out herei nabove, against the portion of the

i mpugned judgnent which held that 'the Appellant had | ocus and that

the Central Administrative Tribunal had jurisdiction, Respondent No. 3
had filed a Special Leave Petition. That has been dism ssed by this
Court on 10th Decenber, 2000. It is therefore not open to Respondent
No. 3 to again raise these contentions. These findings in the

i mpugned judgnent have become final as against Respondent No. 3.

Even ot herw se, we see no substance in these subm ssions.

Section 3(q) of the Administrative Tribunals Act defines "service
matters” as follows:

"(q) "service matters", in relation to a person, neans al

matters relating to the conditions of his servicein

connection with the affairs of the Union or of any

State or of any local or other authority within the

territory of India or under the control of the

Government of India, or, as the case may be, of any

corporation or society owned or controlled by the

Governnent, as respects -

(i) remuneration (including allowances),
pensi on and ot her retirenment benefits;

(ii) tenure including confirmation, seniority,
promotion, reversion, premature retiremnment

and super annuati on;

(iii) | eave of any ki nd;

(iv) disciplinary matters; or
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(v) any other matter whatsoever."

Thus, ampbngst other things, the question of seniority is a matter which

is a service matter. Section 14 vests in the Tribunal the jurisdiction

power and authority earlier exercised by Courts, ampbngst others, in

respect of service matters. As adnmitted by M. Jethnalani if

Respondent No. 3 is allowed to remain in service he would be senior to

the Appellant. The Appellant’s seniority would be affected. |If in fact

Respondent No. 3 has ceased to be in service the question of seniority

bet ween Appel | ant and Respondent No. 3 would not arise. Thus

Appel l ant can legitimtely point out that Respondent No. 3 has ceased

to be in service. Thus Appellant’s claimis not based on nere

expectations or accidental windfall. The Appellant is a person

aggrieved and has | ocus. Even otherw se, as has been explained in

great detail, both by the Tribunal as well as the H gh Court, the

Tribunal had jurisdiction to entertain the application filed by the

Appel l ant., Merely because Respondent No. 3 made a statement before

the H gh Court that he would not claimseniority would not be a ground

for holding that the Tribunal had no jurisdiction. A statenent nmde in

a Wit Petition before the H gh Court would not deprive the Appellant

of locus and/or the Tribunal of jurisdiction

M. Jethmal ani next submtted that a public servant has a right

to withdraw his request for voluntary retirement at any tine until the

retirenment becones effective. He submtted that the relationship of

master and servant does not come to an end until the same is

terminated. He subnmitted that the relationship of master and servant

does not get severed or ruptured nerely because the enpl oyee

conducts hinself in a manner which gives to the enployer a right to

bring about a severance. He submitted that unless and until the

enpl oyer takes sone positive action and severes the rel ationship of

master and servant the same woul d conti nue. He further subnitted

that an IPC Oficer is appointed by the President of India. He

submitted that the appointrment is notified in the official Gazette and

thus the renoval can only be acconplished in a simlar manner i.e. by

a Presidential Oder duly notified in the Oficial Gazette. He submitted

that nere notings in the official (files or nmere adninistrative orders do

not have the effect of severing the relationship of naster and servant.
M. Jethnmal ani submitted that even if it is held that acceptance

of a voluntary retirement need not be by a Presidential Oder duly

notified in the Gazette, even then the rel ationship of naster and

servant woul d not conme to an end unless and until there is effective

conmuni cati on of the order accepting the request for voluntary

retirement. He subnits that a term nation would take place

automatically on the happening of a particular situation, for exanple

absence fromoffice, abundant of service etc. only if there is a specific

rul e which so provides. He submtted that in the absence of such a

rule term nation of service does not take place automatically. He

relied upon sub-rules (2) and (2A) of Rule 16 of the Al India Services

(Death-cum Retirenent) Rules, 1958 which read as foll ows:

"16. Superannuation gratuity or pension.- (1) A

menber of the Service shall be required conpul sorily to

retire fromthe service with effect fromthe afternoon of

the last day of the nmonth in which he attains the age of 58

years:

Provided that he may be retained in service after the
| ast day of the nonth in which he attains the age of 58
years on public grounds which, shall be recorded in

witing-

(a) for an aggregate period not exceedi ng six
nonths by the State Governnent; and

(b) for any period beyond six nmonths, with the

sanction of the Central CGovernment;
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Provided further that a nenber of the Service shal
not be retained in service beyond the age of 60 years
except in very special circunstances.

(2) A nmenmber of the service may, after giving at |east
three nonths’ previous notice in witing, to the State
Gover nnment concerned, retire fromservice on the date on
whi ch such nenber conpletes thirty years of qualifying
service or attains fifty years of age or on any date
thereafter to be specified in the notice:

Provi ded that no menber of the Service under
suspensi on shall retire fromservice except with the
speci fic approval of the Central Governnent.

(2A) A nenber of the service may, after giving three
nmont hs’previous notice in witing to the State
Government concerned retire fromservice on the date on
whi ch he ‘conpl etes 20 years of qualifying service or any
date thereafter to be specified in the notice:

Provided that a notice of retirement given by a

menber of the service shall require acceptance by the
Central Governnent /if the date of retirement on the expiry
of the period of notice would be earlier than the date on
whi ch the menber of the service could have retired from
servi ce under sub-rule (2):

Provi ded further that a menber of the Service, who

is on deputation to a corporation or conpany wholly or
substantially owned or controlled by the Government or to

a body controlled or financed by the Governnent, shall not

be eligible to retire fromservice under-this rule for getting
hi nsel f permanently absorbed in such corporation

conpany or body.

He subnmitted that at the rel evant tine Respondent No. 3 had not
conpl eted 30 years of service or attained 50 years of ‘age and
therefore sub-rule (2) would not have been applicable. He subnmitted
that under sub-rule (2A) the notice for voluntary retirenment would not
take effect until it was accepted by the Central Governnent. He
submitted that acceptance could only take place if there was effective
conmuni cati on of the acceptance.

M. Jethnmal ani relied upon the case of Shanbhu Mirari Sinha
v. Project & Developnent India reported in (2000) 5 SCC 621. In this
case the question was whether it is open to a person having exercised
the option of voluntary retirement to withdraw his application before it
is made effective. Relying upon earlier Judgnents of this Court, it was
held that the voluntary retirenment, in spite of its acceptance, can be
wi t hdrawn before the effective date. M. Jethnal ani al so relied upon
the case of Bank of India v. O P. Swarnakar reported in (2002) 9
SCALE 519 wherein also it is held that a request for voluntary
retirement can be wi thdrawn before it becones effective. He
subm tted that the Governnent’'s Order dated 2nd March, 1995,
accepting the request for voluntary retirenent, had not been
conmuni cated to Respondent No. 3. He subnitted that Respondent
No. 3 was therefore entitled to withdraw his request for voluntary

retirement. He submitted that the application of Respondent No. 3
dated 18th April, 1995 (w thdrawing his request for voluntary
retirement) was prior to the retirenment becomng effective as till that

date the Governnent’s order had not been comunicated to him He
submitted that the High Court was right in holding that the relationship
of master and servant had continued. M. Jethnalani relied upon the
affidavit filed by the Union of India in this Court on 21st March, 2002,
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wherein it has been averred that the order accepting voluntary
retirement had not becone effective as the same had not been served

on Respondent No. 3 before he withdrew his request for voluntary
retirement. M. Jethmal ani pointed out that even according to the
CGovernment of India the relationship of master and servant had not

been term nated. He pointed out that by an Order dated 27th

February, 1997 |eave has been sanctioned to Respondent No. 3. M.
Jethmal ani also relied upon an affidavit dated 2nd April, 2002 filed by
the State of Punjab, wherein it has been stated that gazette
notification of a retirenent order is mandatory. M. Jethmal ani
submitted that it was an admtted position that in this case there was
no gazette notification. At this stage itself it nust be pointed out that
this stand taken by the State of Punjab, on oath, is contrary to the
stand taken by them on oath, in an affidavit filed by them before the
Punj ab & Haryana High Court on 13th Novenber, 1998. In that

Affidavit it is inter alia stated as follows:

"No grounds are available to the petitioner to challenge

order passed by the CAT :-

a) The order passed by the Central Adm nistrative Tribuna
is proper-valid and depict the correct interpretation of
aw. The petitioner hinself wanted his voluntary
retirement to be effective with i medi ate effect vide
notice/ application dated 5.5.93. |Intention of petitioner
was cl ear when he deposited 3 nonths salary in lieu of
notice. His voluntary retirenent was accepted by
Government of India and order issued to this effect

were intimated through the answering respondent and
Director General of Police, Punjab at his last notified
address. The orders were al so published in the News-
papers.

b) The order of the acceptance of voluntary retirenment was
twice sent to the last notified address of the petitioner

where he was not found available: It appears that the
petitioner intentionally had given wong address. The
acquittance of voluntary retirenment was duly published

in the news-papers. There is no requirenent/practice

to get the order of retirenent published in the officia
Gazette." (enphasi s suppli ed)

M. Jethmal ani submitted that it was for the CGovernnment of India
to decide whether or not to condone absence fromduty. He subnmitted
that Respondent No. 3 was a very good of ficer who had had an
unbl em shed record. He subnitted that there was nothing wong in
the Governnment of India condoning m nor |apses on the part of such a
good officer and retaining himin service. M. Jethmalani subnitted
that as the Governnent of India desired to retain the services of such
a good officer and as Respondent No. 3 now had only 2 nore years of
service left, this Court should not pass any adverse order. M.

Jet hmal ani al so suggested that Respondent No. 3's stay abroad and

work with the foreign firmwere part of an assignnent given to him

He suggested that it is for this reason that the Government of India
was bound to regul arise | eave and retain Respondent No. 3. in- service.
As against this M. Qupta subnmitted that the conduct of

Respondent No. 3 in leaving India without waiting for the Governnent
to accept his request for voluntary retirenent and thereafter taking an
enployment with foreign firmindicates that Respondent No. 3 had
abandoned the service. He submitted that by his own conduct there

was severance of relationship of master and servant. He submtted
that in any event withdrawal of request for voluntary retirenment can
only be within the notice period. He subnitted that the notice period
was only for 3 nonths. He submitted that the effective date within
whi ch the request for voluntary retirement could be withdrawn was

only 3 nonths. He submitted that in any event by Order dated 2nd
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March, 1995, the Governnent of India had accepted the request of
Respondent No. 3 and permitted himto retire fromservice. He
submitted that on such acceptance the rel ationship of master and
servant cane to an end. He subnmitted that thereafter Respondent

No. 3 could not be permitted to withdraw his request for voluntary
retirement. He submitted that the case that Respondent No. 3 had
been sent abroad and/or asked to work for a foreign firmcannot be
bel i eved.

We have considered the subm ssions of both the parties. As has

been set out, in Shanbhu Murari’s case and Bank of India s case, an
enpl oyee can withdraw his application for voluntary retirement before
the effective date. The effective date would necessarily be the date on
which the retirenent takes effect. The request, which Respondent No.
3 had made by his letter dated 5th May, 1993, was to be allowed to
retire voluntarily with imedi ate effect. He had al so deposited Rs.
30,870/- in lieu of three months' notice. Thus so far as Respondent
No. 3 was concerned the effective date was 5th May, 1993. O course
Rul e 16(2A) of the Al India Services (Death-cum Retirement) Rules,
1958 provides that a notice of retirement had to be accepted by the
CGovernment of India. In this case, the Governnent of India accepted
the request on 2nd March, 1995 and pernitted Respondent No. 3 to
retire with effect fromMy 1993. The nonent CGovernnent of India
accepted the notice the retirenent became effective. The relationship

of master and servant cane to an end. We are unable to accept the
submi ssion that the relationship of master and servant did not
terminate till the acceptance was comuni cated to Respondent No. 3.

It nust be renenbered that Rules 16(2) and 16(2A) enable a nmenber

to retire fromservice on giving the required notice. Once such a
notice is given it nmerely has to be accepted by the Government of
India. The nmonment it is accepted the retirement woul d become
effective. |If any other viewis taken it would lead to absurd results.
Such a view woul d nmean that even thougha nenber had given a

notice for voluntary retirenment stopped attendi ng office and/or gone
away abroad and/or taken up sone other enployment after a number

of years of absence the menber could claimto come back into service
because the CGovernnent, for some unforeseen reasons, had not

conmuni cated its acceptance. Taken to its absurd | ength such a

nmenber could after superannuation claimthat, as the services were

not term nated, he was entitled to pension and gratuity on the basis
that he had continued in service. The requirement of comruni'cation

of acceptance would only arise in cases where, even after giving of a
noti ce of voluntary retirenent the nmenber continues to work/perform
his duties. |In such cases the nenmber woul d need to know from what

date he can stop attending office. |In cases where the nenber has by
hi s own conduct abandoned service the severance of the rel ationship

of master and servant takes place i medi ately on acceptance of

notice. W are unable to accept the subm ssion that the severance of
rel ati onship of master and servant cannot take effect until there is an
Order by the President of India and the sane is duly notified in the
Gazette. Rul es 16(2) and 16(2A) have been set out  herei nabove. Al
that it requires is acceptance by the Governnment of |India and not by
the President of India. Adnmittedly the request for voluntary retirenent
has been accepted by the Governnent of India on 2nd March, 1995.

No provision or rule could be shown which requires such acceptance to
be gazetted. On the contrary, as has been set out hereinabove, inits
affidavit before the Punjab & Haryana H gh Court, the Governnent of
Punj ab had categorically stated that there was no provision for
gazetting such an order.

That the rel ationship of master and servant had been severed is

clear fromthe affidavit filed by Respondent No. 3 in this Court. The
rel evant portion has been reproduced herei nabove. Even according to
Respondent No. 3 no posting order had been issued to him

According to Respondent No. 3 the Government of India had struck

off, his name fromthe G adation list, no salary was paid to himand 8
| etters have been issued declaring that he has retired from service.
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We are unable to accept M. Jethmal ani’s subm ssion that,

Respondent No. 3 had been sent abroad and asked to take up

enpl oyment with a foreign firmby the Government. There is no proof
of such a case. Neither the CGovernnent of India nor the Governnents
of Punj ab/Haryana state that this was so. This appears to us to be an
argunent in desperation.

In view of the above it is held that the High Court erred in

conmng to the conclusion that the relationship of master and servant
had not been term nated. As has been set out hereinabove, the

relati onship of naster and servant had been terninated before
Respondent No. 3 sought to withdraw his request for voluntary
retirement on 18th April, 1995. Once relationship of naster and
servant had been severed and/or term nated, by this back door

net hod, Respondent No. 3 could not get back to service. The Oder of
the CGovernment of India dated 14th August, 1997 cannot be sustai ned
and was correctly quashed by the Central Adm nistrative Tribunal. In
this view of the matter the inpugned Judgment requires to be and is
hereby set aside: The Order of the Central Adm nistrative Tribuna
dated 3rd February, 1998 is restored.

M. Qupta had raised various other submssions. In the view

that we have taken it is not necessary to set out or deal with those
submi ssi ons.

Accordingly the Appeals are allowed with costs.

In view of what has happened in the past it needs to be clarified

that Respondent No. 3 has ceased to be in Government service wth
effect from May 1993 in the rank/position that he then held. There is
now no necessity of issuing an order termnating his service. Al that
is required is correction of official record if they purport to show that
Respondent No. 3 has continued in service. So far as Respondent No.

3 is concerned, this Judgnent and Order of Central Admnistrative
Tribunal are notice to himthat his request for voluntary retirenent

dated 5th May, 1993 has taken effect from May, 1993. It goes without
saying that with effect from My 1993 Respondent No. 3 would not be
entitled to any pay or any other consequential benefits. It is expected that

i f any pay and

/or benefits have been given to himthe same would be returned/reinbursed by himso that the

concerned Governnent is not forced to recover the sane.




