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ACT:

Bonbay Prevention of Ganbling Act, 1887, 's. 6(1) (i) and s.
7.Authority to Deputy Superintendent of Police to issue
search warrant to sub-inspector-Notification-conferring such
aut hority whet her. 'must nent ni on Deputy Superi ntendent by
nanme -Presunption under s. 7 when ari ses.

HEADNOTE

Under s.(1) (i) of the Bonbay  Prevention of Ganbling
Act, 1887,a search warrant can  be issued by a Deput y
Superintendent of Police especially enmpowered in this
behal f. By a notification dated January 22, 1955 the
Saur ashtra Governnent enpowered specially certain ~Assistant
Superi nt endent s and Deputy Superintendents of Pol i ce
Por bandar Division, Porbandar, to authorise by issue of
special warrants in each case a police officer not bel ow the
rank of sub-inspector of police to do the —various things
necessary in order to raid a house when the police officer
suspected gaming to be carried on and whi ch house ~room  or
pl ace was suspected as being used as a common gami ng house.
The appellant’s house was raided by a sub-inspector of
police and on the basis of incrimnating evidence the
appel l ant and six others were charged under ss. 4 and 6 of
the Act. At the trial the accused contended  that /shri
Pandya t he Deputy Superintendent of Porbandar who issued the
search warrant was not authorised to do so and “accepting
their plea the magistrate acquired them The High Court
however took the opposite view and convicted the accused.
The appellant cane to this Court by special |eave.

HELD : (i) Wen a power is conferred on a person by nane  or
by virtue of his office the individual designated by nanme or
is the holder of the office for the time being is enpowered
speci al ly. Judged by this test the notification dated
January 22, 1955 specially empowered Shri Pandya hol der of
the office of the Deputy Superintendent of Police, Porbandar
to issue the search warrant under s. 6. [353F-Q

Enperor v. Udho and Ors., A I.R 1943 Sind. 107, Enperor v.
Savl aram Kashinath Joshi,49 B.L.R 798, Aluga Pilli v.
Enmperor, A |l.R 1924 Mad. 256, Mahomad Kasim & Anr. v.
Enmperor, A 1.R 1915 Mad. 1159, Slate of Mysore v. Kashanbi,
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(1963) 2 C. L.J. 226, State v. Judhabir Chetri, AIl.R
1953 Assam 35, K. N Vijayan v. v. State, |.L.R 1953 Trav.
Cochin 514 and Pol ubl ha Vaj ubha & Tapu Rudu, A.l.R 1956
Saurashtra 73, referred to.

(ii) The seizure of instruments of gaming in the appellant’s
house under s. 6 raises i presunption under s. 7 that the
house was used as a commpn gam ng house and the persons
found therein were then present for the purpose of gam ng

In, applying this artificial presunption the court should
act with circunmspection. playing cards can be kept and used
for innocent pastine. The presunption can be rebuffed if
from the prosecution evidence itself it, is apparent that
there was it reasonabl e probability of the playing cards not
bei ng kept or used as neans of gaining or for profit or gain
of The occupier of the house. In the present else the
appel l ant could not successfully rebut the presunption.
[ 354E- H|

352

No rejudice had been caused to the appellant by the
production ~of the notiphication dated January 22, 1955 for
the first time at the appell ate stage, [355A]

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTION : Crimnal Appeal No.

13 of 1964.

Appeal by special |eave fromthe judgnment and  order dated
August 16, 1963 of the CGujarat High Court in Crimnal Appea

No. 154 of 1962.

Daniel A Latifi and K K. Sinha, for the appellant.

Hans Ra Khanna and R N. Sachthey for R~ H Dhebar, for the
respondent .

The Judgnent of the Court was delivered by

Bachawat, J. The appellant and six other persons were charg-
ed under ss. 4 and 5 of the Bombay Prevention of Ganbling
Act 1887. The sub-inspector of police Shri Anjaria 'received
information that the appellant was keeping a commopn gam ng
house. He obtained a special search warrant fromthe Deputy
Superi nt endent of Police, Porbandar, Shri S. M Pandya, and
rai ded the appellant’s house in Bantwa on June 4, 1961 at 1
p.m The raiding arty found the door |eadin-to the upper
floor closed. The inpmates pressed against the door from
the inside and did not open it until a blacksnith broke open
the [latch. Shri Anjaria seized torn and burnt - pieces of
playing cards lying on the floor of the central room two
packs of cards froma wall cabinet, sone burnt cards |ying
on the floor and in the folds of a bed in the drawing room

four jokers and three packs of cards from trunks in the
ki tchen, some cash, burnt cigarette ends, bidis and  nmmatches
and enpty cigarette cases. All the accused were “found in
the upper floor. The appellant as the occupant of the house
was charged under s. 4 of the Act and the other six accused
were charged under s. 5 of the Act. The learned nmgistrate
refused to raise a presunption under s. 7 of the Act on the
ground that Shri Pandya was not specially enpowered by nane
to issue a search warrant. He acquitted all the accused.
On appeal, the Hi gh Court held that Shri Pandya as the
deputy superintendent of police, Porbandar was specially
enpowered to issue the search warrant and the prosecution
was entitled to the benefit of the presunption under s. 7.
The Hi gh Court convicted the appellant of the offence under
s. 4 of the Act and sentenced himto sinple inprisonnent for
one nonth. The Hi gh Court convicted the other six accused
under.,,. 5 of the Act and sentenced each of themto pay a
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fine of Rs. 200, in default sinple inprisonnent for one
nont h. The present appeal was filed by the appellant by
speci al | eave.

A search warrant under s. 6(1)(i) of the Act can be issued
by a "Deputy Superintendent of Police especially enpowered
by the

353.

State Governnment in this behaff". By a notification dated
January 22, 1955, the Saurashtra governnent enpower ed
specially certain assistant superintendents and deputy
superi nt endent s of police i ncl udi ng t he deputy
superintendent of police, Porbandar D vision, Porbandar, to
aut horise by issue of special warrants in each case a police
of ficer not below the rank of a sub-inspector of police to
do the wvarious things necessary in order to raid a house
where the police officer suspected ganming to be carried on
and which house, room or place was suspected as being used
as a common gam ng-house. The nmgistrate relying upon
Enperor v. Udho and others(1l), held that under s. 6, the
of ficer must be specially enpowered by nane. The Hi gh Court

relying on Enperor v. Savl aram Kashi nath Joshi, (2) held
that an officer nay be specially enpowered under s. 6 either
by name or, in virtue of his office. It is because of the

conflict of opinion between the Sind and the Bonbay
deci sions that special |1eave was granted in this case.
Section 15 of the Bonbay General C auses Act 1904 shows that
a person may be appointed to execute any function either by
nane or by virtue of office. A person may therefore be
enpowered by nane or by virtue of his office of deputy
superintendent of police to issue a special search warrant.
Sec. 6 of the Bonbay Prevention of Ganbling Act  requires
that the deputy superintendent of police nust be "specially
enpowered" to issue the warrant. In Enperor v. Udho and
ot hers(1), t he expression "specially enpower ed" was
interpreted to mean special ly empowered by name and not by
virtue of his office, and an authorization of "the deputy
superintendent of police, Rohri" was said to be insufficient
for the purposes of s. 6. This decision does not lay down
the correct test. A person nay be specially enpowered not
only by nane but also by virtue of his office: In  Enperor
v. Savl aram Kashi nath Joshi (2) it was rightly held that “a
notification authorizing the deputy superintendent of police
of the Poona city to issue a search warrant under s. 6
specially enpowered the holder of that office by virtue  of
his office to issue the warrant. W think that where power
is conferred on a person by name or by virtue of his office,
the individual designated by nane or as the holder of the
office for the tinme being is enpowered specially., Judged by
this test, the notification dated January 22, 1955,
speci ally enpowered Shri Pandya as the hol der of the office
of the deputy superintendent of police, Porbandar, ‘to issue
the search warrant under s. 6.

For the neaning of the expression "specially enpowered" re-
ference is often made to s. 9(1) of the Code of Crimna
Procedure which provides "in conferring powers wunder this
Code, the State Government nmay by order, empower persons
specially by name or

(1) A1.R 1943 Sind 107.

(2) 49 B.L.R 798.

354
in virtue of their office or classes of officials generally
by their official titles". 1In Aluga Pillai v. Enperorl),

it was rightly held that an authorization of the second
cl ass magi strate of Thirumangalamto try certain cases was a
special empowering of the person holding that office by
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virtue of his office within the neaning of s. 39(1).

On the question whether a notification enpowering all nmagis-
trates of a certain class to try certain cases can be said
to enpower specially every magistrate of that class to try
those cases, there is a conflict of opinion, see Mhomad
Kasim and another v. Enperor(2), State of Msore V.
Kashanbi (3). On the further question whether a nmagistrate
should be regarded as an office and not as an official for
"the purposes of s. 39 ( 1) of the Code of Crinina

Procedure, there is a sharp conflict of opinion, see. State
v. Judhabir- Chetri(4), K N Vijayan v. State ( 5 ) and
Pol | ubha Vaj udha and Anr-. v. Tapu Ruda(6). W do not ex-
press any opinion on those questions, as it is not the
practice of this Court to express opinion on questions which
do not arise for decision. For the purpose of this case, it
is sufficient to hold that a notification conferring power
on the deputy superintendent of-police of Porbandar to issue
a search warrant specially enpowers the holder of that
of fice by virtue of 'his office to issue the warrant.

We hol d t'hat Shri~ Pandya as the hol der of the office of the
deputy superintendent of police, Porbandar was specially
enpowered under s. 6 of the Bombay Prevention of Ganbling
Act by the notification of the Saurashtra government dated
January 22, 1955. "It i's conceded that the notification
continued to be in/force after the nerger of Saurashtra with
the State of Bonbay. The seizure of instruments of gam ng
in the appellant’s house entered under s. 6 raises a
presunption under 's. 7 that the house was used as a commoDn
ganm ng house and the persons found therein were then present
for the purpose of gaming. |In applying this artificial pre-
sunption the Court should act wth circunspection. Pl ayi ng
cards nay be kept and used for innocent _pastines. The
presunption can be rebutted if fromthe prosecution evidence
itself it is apparent that there was a reasonabl e
probability of the playing cards not being kept or used is
means of gaining or for the profit or gain of the occupier-
of the house. 1In the present case, the appellant could not
successfully rebut the presunption. The resistance to the
entry of the sub inspector and the attenpt to burn, destroy
and conceal the playing cards fortified the presunption.
The explanation that the appellant had invited friends and
relatives on the occasion of his son’'s betrothal was  not

convi nci ng. W do not find any conpelling reason for
interfering with the findings of fact by the Hi gh
(1) AI.R 1924 Mad. 256. (2)A 1.R. 1915 Mad. 1159.

(3) [1963](2) Cr.L. J. 226. (4) A l1.R 1953 Assam 35.

(5) [1953] I.L.R Trav.-Co 514

(6) A 1.R 1956 Saurashtra 73.
355
No prejudice was caused to the appellant by the production
of the notification dated January 22, 1955 for the first
time at the appellate stage. His contention in the tria
court was that such a notification was not sufficient for
raising the presunption under s. 7. This argument was not
t enabl e. He had anple opportunity for rebutting t he
presunption arising under s. 7. Nor did he ask the High
Court to give himany further opportunity for this purpose.
Counsel sought to argue that the search warrant was invalid
as it did not ex-facie set out the authority under which it

was issued. The point was not taken either in the High
Court or in the special I|eave petition. We therefore
indicated that we will not allowthis point to be raised.

The Hi gh Court rightly convicted the appellant under s. 4 of
the Act.
In the result, the appeal is disni ssed.
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G C Appeal dism ssed.
356




