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ACT:

Bi har Tenancy Act, 1885, ss. 10, 155 and 178(1) (c)-Bihar
Land Ref or s Act, ~1950-Mokurrari tenure hel d under
regi stered docunment /prior to Act of 1885-On failure to
observe conditions of tenure under the instrument notice
given for cancellation of tenure and suit filed for eject-
ment - Bi har Act of 1950 vesting tenure in State Wether claim
of proprietor to full conpensation |ay whenhis notice of
cancel lation of tenure did not comply with terns of s. 155
of 1885 Act-Effect of ss. 10 and 178(1) (c).

HEADNOTE:
The respondents held fromthe appellant certain /land on
Mokurrar i tenure (permanent | ease) created under a

regi stered i nstrunment dated October 29, 1885. According to
the said docunent the proprietor was conpetent to cancel the
lease in the event of a default in the paynment ~of 'four
successive kists by the tenure holder. ©On the failure of
the respon-dents to pay four successive kists the appell ant
on June 22, 1953 served -on thema notice terminating -and
cancel ling the Mokurrari tenure. During the pendency of the
suit which was filed by the appellant in Septenmber 1953 it
was decl ared that the Mokurrari tenure became vested in the
"State of Bihar with effect fromJuly 26, 1954 under. the
provi sions of the Bihar Land Reforns Act, 1950.  The plaint
was anended and certain parties were added. The appell ant
clainmed that he was entitled to the ,entire conmpensation
which was to be 'received fromthe State. The trial | court
hel d that on account of the failure of the appellant to give
a notice to the respondents under s. 155 of the Bihar
Tenancy Act, 1885 the respondents continued to be the tenure

hol ders till the tenure vested in the 'State and therefore
the appellant was not entitled to the full conpensation. M
H gh Court upheld the order of the trial court. In appeal

by certificate the appellant relied on s. 10 of the Act
which it was claimed nade s. 155 inapplicable in a case |ike
the present, where the contract was nade before the Act of
1885.

HELD: Section 10 sinply provides that the holder of a
permanent tenure shall not be ejected except on the ground
that he has broken a condition on breach of which he is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 4

liable to be ejected under the terms of the contract.
Section 178(1)(c) says categorically that even though the
contract has been nade before the passing of the Act the
 andl ord -cannot eject a tenant otherw se than in accordance
with its provisions. Section 155 places a bar against a
suit being entertained unless the requirenents laid down
therein have been satisfied. Therefore even though under s.
10 -the appellant becane entitled to eject the respondents
on ’'account of the breach of the condition relating to
paynment of rent the condition prece,dent for a suit being
entertained by a court was the notice served in the
prescri bed manner specifying the breach which was capabl e of
renmedy and in which the tenant should have been required to
renmedy the same or in any case to pay -reasonabl e
conpensation for the breach. If the tenant had failed to
conply within a reasonable time with that request then al one
the suit was nmmintainable. Even if under the proviso to s.
10 the contract which was entered into bef ore the
comencenent of the Act could contain conditions which were
i nconsi stent with the provisions of the Act that did not
di spense with the requirenments of s. 155 of the Act

82 7

which had to be satisfied before any suit could be
ent ert ai ned. As the notice which had been served by the
appel l ant did not conply with 'the provisions of s. 155 the
courts below -rightly negatived his claim to the entire
conpensati on noney. [829 C @

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 31 of 1967.
Appeal fromthe judgnment and decree dated Novenber 27, 1961
of the Patna Hi gh Court in Appeal fromOiginal Decree No.
459 of 1956.

B. Sen and B. P. Maheshwari, for the appell ant

Sarjoo Prasad, U S. Prasad, Santok Singh and U. -P. Singh
for respondent No. 1.

U. P. Singh, for respondent No. 11

The Judgnent of the Court was delivered by

Gover, J. This is -an appeal by certificate against a judg-
ment of the Patna High Court in a suit instituted by the
appellant for arrears of Mkurrari rent and cess wth
interest for four kists and for khas possession by evicting
the respondents. In the alternative the appellant asked for
the paynent of conpensation nobney in respect of Mkurrari
tenure which had vested in the State of Bihar ~under the
Bi har Land Reforms Act 1950.

By nmeans of a registered instrunent dated COctober 29, /1885
the then proprietor of four villages had created a Mkurrari
tenure (permanent |lease) in favour of Frederick  Richard
Simson and George Venes. The appellant had acquired the
proprietory interest in the villages by purchase and
simlarly the respondents had acquired the Mkurrari tenure.
In the registered instrunent there was a clause that in the
event of a default in payment of four successive kists the
proprietor woul d be conpetent to cancel the Mkurrari patta
The respondents did not pay four successive kists which had
become due in June 1952, Septenber 1952, Decenber 1952 and
March 1953. On June 22, 1953 the appellant served a notice
term nating and cancelling’ the Mkurrari tenure in terns of
the clause relating to cancellation. During the pendency- of
the suit which was filed by the appellant in Septenber p
1953 it was declared that the Mkurrari tenure becane vested
in the State of Bihar with effect fromJuly 26, 1954 under
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the provisions of the Bihar Land Reforns Act 1950. The
pl ai nt was anmended and certain parties were added.
The controversy was mainly confined to the question of pay-
ment of conpensation. According to the appellant he was en-
titled to the entire conpensation which was to be received
from
828
the State. The respondents naintained that no notice had
been given wunder s. 155 of the Bihar Tenancy Act 1885,
hereinafter called the "Act", and, therefore, the appellant
could not sue for ejectnent. Before the trial court it was
admtted that the appellant did not serve a notice as
contenplated under s. 155 of the Act. It was, however,
contended that section was not applicable. The trial court
found that there had been a breach of the covenant relating
to paynment of rent which had resulted in forfeiture but
i nasmuch as the -appellant did not follow the procedure
prescribed by s. 155 the respondents continued to be the
tenure-holders till" the tenure vested in the State. The
appel | ant. _was, therefore, not entitled to the entire
conpensation —money including that of the tenure. The Hi gh
Court upheld the decision of the trial court on the point.
Section~ 10 of the Act is in the follow ng
terns
"A holder of a permanent tenure shall not be
ejected by his landlord except on the ground
that. he has broken a condition on breach of
which ‘he is, under the terms of a contract
between . him and his landlord, liable to be
ej ected :
Provi ded that where the contract i's nade after
the commrencenent of this Act, the condition is
not inconsistent with the provisions of this
Act . "
Section 178(1)(c) provides that nothing in any contract
between a landlord and a tenant nmade before or after the
passing of the Act shall entitle a landlord to /eject a
tenant otherwi se than in accordance with the provi'sions of
the Act. Section 155(1) may al so be reproduced.
"A suit for the ejectnment of tenant, ~on the
gr ound-
(). o e
(b)that he has broken a condition on breach of
which he is, under the terms of a contract

between him and the Ilandlord, liable to
ej ect ment ,

Shall not be entertai ned unless the | andl ords
has served, in the prescribed manner, ’'a

notice on the tenant specifying the particular
m suse or breach conpl ai ned of, and where the
nm suse or breach is capable of renmedy,
requiring the tenant to renedy the same, and,
in any case, to pay reasonable conpensation
for the msuse or breach, and the tenant has
failed to conply within a reasonable tine with
that request."”

It has been contended by M. B. Sen for the appellant that

by wvirtue of the provisotos. 10 the requirenent of

consi st ency

829
of conditions with the provisions of the Act is limted to
contracts nmade after the commencenent of the Act. In the

present case the registered instrument was executed before
the comencenent of the Act. On a true construction of s.
10 and by necessary implication this freedom from the
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applicability of or consistency with the provisions of the
Act is absolute and unqualified and the effect of the
proviso is that any condition inposed by any of the
provisions of the Act is excluded whenever there is a case
where the contract has been entered into before t he
commencenent of the Act. It has been enphasised that s. 10
is a specific provision relating to pernanent tenures and it
cannot be restricted or curtailed by the general provisions
of s. 178 and s. 155 of the Act. In this manner the
applicability of s. 155 has been sought to be excluded. Now
s. 10 _sinply provides that the hol der of a permanent tenure
shal | not be ejected except on the ground that he has broken
a condition on breach of which he is |liable to be ejected
under the terns of the contract. Section 178(1)(c) says
categorically that even though the contract has been nmade
before the passing of the Act the landlord cannot eject a
tenant otherwi se -than in accordance with its provisions.
Section 155 Pl aces a bar against a suit being entertained
unl ess the requirenents laid down therein have been
sati sfied. ~Therefore even though under s. 10 the appellant
becamre entitled to eject the respondents on account of the
breach of the condition relating to paynent of rent the
condi tion precedent for a suit being entertained by a court
was the notice served in the prescribed  nmanner specifying
the breach which/was capable of remedy and in which the
tenant should have been required to renedy the sane or in
any case to pay reasonabl e conpensation for the breach. | f
the tenant had failed to conply within a reasonable tine
with that request then alone the suit was maintainable.
Even if under the proviso to s. 10 the contract which was
entered into before the commencenent of the Act could
contain conditions which were inconsistent with- ‘the pro-
Vi si ons of the Act that did not dispense wth t he
requi renments of s. 155 of the Act which had to be satisfied
before any suit could be entertained. ~As the -notice which
had been served by the appellant did not comply with the
provisions of s. 155 the courts below rightly negatived his
claimto the entire conpensati on noney.

The appeal fails and is dismissed with costs.

G C. Appeal di sm ssed.
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