http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

CASE NO. :
Appeal (civil) 4728-4732 of 1989

PETI TI ONER
K. T. VENATAG RI AND CRS.

RESPONDENT:
STATE OF KARNATAKA AND ORS

DATE OF JUDGVENT: 13/02/2003

BENCH
V.N. KHARE & S.B. SINHA & DR AR LAKSHVANAN

JUDGVENT:
JUDGVENT

2003 (1) SCR 1081
The following Order of the Court was delivered

The appellants in these appeals have questioned a judgment and order dated
13.11. 1989 passed by the High Court of Karnataka in a batch of wit
petitions challenging the validity of two notifications issued on
13.9.1989, the effect whereof was to create a nonopoly in favour of Mysore
Sales International Ltd. (MSIL), a public sector undertaking, in terns
wher eof the whol esal e distribution of 1iquor -and brewery was to be dealt
with exclusively by it.

According to the appellants interns of |icences granted in their favour
under Karnataka Excise Act, 1965, in FormNo. 2, they were free to sel

their product either to the Distributors possessing CL Il |icences or
directly to whol esell ers possessing CL 1 licences who in turn would sell to
the retailers nanely, CL 2 |icences.

On 13.9.1989 the Excise Rules franed under the Karnataka Exci se Act were
anmended, in terns whereof the State was to appoint an Agency as its sole
Distributor as a result whereof manufacturers of |iquor etc. were required
to sell their products to it only, enabling the latter to sell the same to
the wholesellers who in turn could sell the same to the retailers.

It is not in dispute that the said amended rules were to cone into force
with effect from1.7.1990 i.e. fromthe next excise year

The said wit petitions were dism ssed by the H gh Court by reason of a
j udgrment and order dated 13.11.1989, inter alia, holding

"(v) Licences granted under the anended Rul es, create a privilege under the
Act: that privilege in no way gets the protection of Article 19(1 )(g) of
the Constitution. Since the existing |icences are saved during the current
year (i.e. during their current period) no further question of hardship and
irrationality in enforcing the Rules, arises."

On the said date, the State appointed MSIL as the Sole Distributor in terns
of Rule Il(b) of the Karnataka Excise (Sale of |ndian and Foreign Liquors)
Rul es, 1968. On that date itself, a licence was granted in favour of MSIL
by the State of Karnataka in the prescribed form One of the conditions of
the said Iicence was that the terns and conditions nmentioned in the letter
dated 13.11.1989 shall formpart of the licence which was an

i nterdepartmental one. Paragraph 4 of the said letter is as under :-

"4, MsIL shall be entitled to charge reasonabl e margi ns not exceeding 0.5%
on exports and 5% on all Sales within the State in respect of its
operations as distributors.”
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In the Special Leave Petitions filed by the appellants herein, this Court
while granting | eave passed the following conditional interimorder on
20. 11. 1989: -

"In case ultimately the petitioners lose in the final hearing provision
shoul d be made for the paynent of compensation in favour of third
respondent, nanely, Ms. Mysore Sales International Limted."

However, on 9.4.1990, upon oral mentioning of the matter to withdraw the
appeal s, a Bench of this Court took the same on Board and passed the
foll owi ng order:

"These natters are taken on Board. The appeals are permtted to be

wi t hdrawn, as prayed for. No costs. In view of the fact that these appeal s
are being withdrawn, there will be no conpensation payable to the third
respondent ™.

The appellants would contend that MsIL had all al ong been aware of and
acted upon the said order.

One of the appellants, nanely, Khoday Distilleries Ltd., however, did not
wi t hdraw t he appeals. By a judgrment and order dated 15.12.95, the appeals
filed by Khoday Distilleries Ltd. were dism ssed [ See Khoday Distilleries
Ltd. and Ors. v. State of Karnataka and Ors., [1996] 10 SCC 304. Therein
this Court held :

"it was also submitted before us that the Rules nmust be consi dered

mani festly arbitrary because the avowed purpose of fornulating the anended
Rules is to stop evasion of excise. In the counter-statenent filed by the
CGovernment of Karnataka before the H gh Court of Karnataka it has set out
the object of the anendnent. The affidavit states : "The inpugned Rul es
have been nade with the sol e object of preventing | eakage of excise revenue
and. therefore, they are reasonable restriction within the neaning of
Article 19(6)" It is subnmitted before us that such evasi on coul d have been
checked by ot her nmeans whi ch woul'd have been nore beneficial to or |ess
hard on the appellants. How such evasion is to be checked, however, is a
matter of policy. So long as the policy as forrmulated in the anended Rul es
is not manifestly arbitrary or wholly unreasonable, it cannot be considered
as violative of Article 14. There is, in the present case, no self evident
di sproportionality between the object to be achieved and the Rules which
have been franed

It was lastly submitted that MSIL ought not have been nom nated for a

di stributor |icence because it is not conpetent to discharge its
obligations and does not have the necessary-infrastrucutre. This plea was
rai sed before the Karnataka Hi gh Court at a time when MSIL had not started
functioning. It is nowa fully functional authority. MSIL has stated that
it has a |l arge nunber of depots in various districts of the State and is

al ready handling very substantial business. This plea, therefore, nmerits no
further consideration. In any event, sone problens with the discharge of
its duties by MSIL will not render the amended Rul es providing for a
distributor licence arbitrary or violative of Article 14.

In the prem ses, these appeals have no nerit and they are dism ssed with
costs. Under the interimorders, the appellants are |iable to pay
conpensation to MSIL if they lose in the appeals. This is in view of the
comm ssion which is prescribed under the Rules which is to be paid to MIL.
The appellants were al so directed to keep separate accounts of their
deal i ngs and supply a copy of the sane, inter alia, to MSIL. Some of the
appel | ants have accordingly supplied statenments of accounts to MSIL. Those
who have not supplied such statenents are directed to supply the sanme to
MBI L within eight weeks fromtoday The appellants are directed to pay to
MSI L the requisite commission amobunt on the basis of the dealings conducted
by them wi thin twel ve weeks fromtoday."
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It is not in dispute that the Government of Karnataka changed its policy as
the i npugned Rules were not found to be workable and wi thdrew the sane’ by
Notification dated" 13.2.1997.

It is also not in dispute that a contenpt proceeding was initiated as

agai nst Khoday Distilleries and in the said proceeding directions were

i ssued to nake paynent of the commission at the rate of 0.5% 10 MSIl. in a
contenpt proceedi ng under the Contenpt of Courts Act

This Court directed:

"Havi ng heard | earned counsel for the parties, we are satisfied that the
submi ssion of the |l earned Attorney General should be accepted. The interim
order dated Novenber, 20. 1989 is clear about the liability of Ms. Khoday
Distilleries Ltd. in the event of their failing in the appeals in this
Court. There is no directionin the final judgment of this Court relieving
M s. Khoday Distilleries Ltd. of that liability to any extent. In

cal culating the interest, the account given by MSIL shows that the same is
not cal culated fromthe date on which the conm ssion became due but from
the later date of first of April of every year beginning with April 1, 1990
which is also a date subsequent to the date of the interimorder

W are satisfied that thereis no reason to award interest at a rate | esser
than 18% per annum and that the cal cul ation made by MSIL requiring paynment
of Rs. 533.30 lacs /interest at this rate also does not call for

i nterference on any basis."

On 31.3.1999 MsIL filed a review application for nodifying this Court’s
order dated 9.4.1990, inter alia, on the ground that this Court while
permtting the appellants to withdraw the appeal s could not have directed
that no conpensati on woul d be payable to it.

A 3-Judge Bench of this Court upon considering the rival contentions raised
in the said review proceedings in ternms of its order dated 28.4.2000
directed deletion of the sentence "there will be no conpensati on payable to
the third respondent” contained in this Court’s order dated 9.4.1990 and
with a viewto arrive at a rate at which such conpensation shoul d be
determined in fairness to the appellants directed the natter-to be heard.

M. A K Ganguly and M. K K. Venugopal, |earned Senior Counsel appearing
on behal f of the appellants addressed us at great length. It was submtted
that having regard to the fact that the anmended Rule was to cone into force
with effect from1.7.1990 and the appeal s have been wi'thdrawn on 9. 4. 1990,
the question of MsIL's suffering any | oss or consequently any direction to
pay any conpensation to it. would not arise. Having regard to the tact that
the appellants did not incur any liability during court regine, in-any
event, as the interimorder has lost its force upon w thdrawal of 'the
appeals; in terns of the order dated 9.4.1990. the appellant cannot be
said to have committed any violation of this Court’s interimorder dated
20.11. 1989.

The | earned counsel would submit that the claimof MIL, if any, must be
held to have arisen with effect from 1.7.1990 and for enforcement of their
right, if any they nmust take recourse to the provisions of the Karnataka
Exci se Act and the Rules franed thereunder by making a demand and by
showi ng that they had rendered service by acting as Sole Distributor. It
was contended that having regard to the conditions of l|icence, the
appel l ants were bound to supply liquor to all whol esellers who had been
granted permits by the State Government. According to the appellants, MSIL
have been paid their conm ssion on the transactions they had with the
manuf acturers. It was pointed out that MSIL did not raise any demand even
after the decision of this Court in Khoday Distilleries (supra) and only
after expiry of nine years despite know edge of the interimorder, the
review application was filed by way of canouflage and on m sstatenent of
facts. It was submitted that in Khoday Distillerie’ s’ case (supra) the
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directions had been issued by this Court to pay the ampbunt in question on a
m sconcepti on whereof the appellants are bound to pay any amount to the
MBI L. According to the | earned counsel, the letter dated 13.11.1989 which
was issued by the State of Karnataka in favour of MSIL being an inter
departrmental letter, no liability could be created against the hol ders of
the licence thereunder as they are bound to pay fee, excise duty and ot her
charges only in terms of the provisions of the Act, the 'Rules and
conditions of the licence. It was contended that nmargi n noney which was in
the nature of conmission was to be paid in consideration of the service,
which MSIL was to render, wherefore, it had been given sufficient tine by
the State of Karnataka and as n failed and negl ected to provide any
services, the question of its being conpensated does not arise. The | earned
counsel would contend that when this Court passed an interimorder dated
20.11.1989 validity or otherwise and in fact even the existence of the said
letter dated 13.11.1989 was not brought to its notice.

In support of the aforementioned contention, reliance was placed on Bi ma
Chandra Banerjee etc. v. Stale of Madhya Pradesh etc., [1970] 2 SCC 467 and
Stal e of Kerala v. Madras Rubber Factory Ltd., [1998] | SCC 616.

M. SR Bhat, |earned counsel, ~would subnit that w ne has been
exenpted fromthe purview of the said Rule. He drew our attention to the
fact that Rule 6A wasinserted in the Rules in terns whereof a person
holding a retail licence under the Rules was permtted to sell wi ne. The

| earned counsel woul d contend that his client has produced accounts from
time to tinme before MSIL and had all al ong been giving notice so as to take
supplies of its product but it had failed to-do so. It was contended that
in the year 1997 it had entered into two | ease agreenents w th Panpose
Distilleries and Balaji Enterprises and in terms thereof the anpbunt of duty
was to be paid by the lessee.

M. Jai deep Cupta, |earned counsel appearing on behalf of Panpose
Distilleries would subnit that his client only has taken over a w nery

di vi sion. The | earned counsel woul d submit that this Court having been

di sposed of the appeal by Khoday Distilleries in the year 1995 and his
client having been taken over the managenment of the winery division in 1997
no liability pursuant to this Court’s order would arise.

M. P.P. Rao | earned senior counsel appearing on behalf of MI'L, would
accept that the comm ssion was payable from 1.7.1990. It was al so accepted
that the inmpugned notification, in view of Rule 6A of the Rules shall not
apply to wine. The | earned counsel would contend that despitethe fact that
the appellants had w thdrawn their appeals, they not only took full benefit
of the interimorder passed by this Court in Khoday's case, in various
correspondences that took unmbrage under the order of this Court dated
9.4.1990 to the effect that in ternms thereof they were not |iable to pay
any conpensati on what soever. According to the |earned counsel having regard
to the conditional order passed by this Court on 20.11.1989, the appellants
were bound to pay the requisite anmount of conpensation to his client. The

| earned counsel would submit that till Khoday's wit petition was pending
wherein the operation of the notification was stayed the | egal position was
not clear and taking advantage thereof, the appellants were transacting
busi nesses with the other wholesellers in gross violation of the existing
rules. Drawi ng our attention to several docunents, the |earned counse

woul d point out that while supplying liquor to the whol esellers-the
appel l ants had not only charged conmi ssion at the rate of 5% on their
account but they had al so taken recourse to conmi ssion of fraud in so far
as al though they had passed on the anpunt of commi ssion to the custoners,
they did not show the sane in their bills. Drawing our attention to sone of
the bills, it was submtted that it would be evident fromthe bills that in
relation to the selfsanme commodity for supply made one rate has been
charged from MSIL but another rate which woul d be 5% above the sane had
been charged from another whol eseller with a viewto cover the liability of
the appellants. The | earned counsel would contend that the liability of the
appel l ants to pay conmission in terms of the Rule nmust be held to be an
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admtted fact and only a quantumthereof is required to be determ ned.

W have al so heard M. Sanjay R Hegde, |earned counsel appearing on behalf
of the State of Karnataka who on instructions, subnitted that the State of
Kar nat aka have refused to amend the Rul es as asked for by the Licensees in
their representations.

The questions which are required to be deternmined in these appeals relate
to adjustnment of equity. Ordinarily in a disposed of appeal this Court
woul d not have entertai ned contentious questions which have been raised in
these appeals we did so as there is no doubt whatsoever that the appellants
herei n have not only taken advantage of the interim order passed in
Khoday’' s case but al so denied and disputed the claimof MIL relying on the
basis of this Court’s order dated 7.4.1990. It has not been disputed that
internms of the Rules, as anended by the State of Karnataka, on and from
1.7.1990, all supplies were required to be made by owners of the
distilleries and breweries only through MsIL who was appointed as the sole
di stributor therefore.

In the special |eave petitions, the appellants herein had prayed for stay
of the operation of the Notification No. HD 25 PES 89 dated 13.9.1989 and
the Notification No. HD 26 PES 89 of the sane date. In termnms of
Notification No. HD 25, Rule 4A in the Rules was inserted providing that no
i censee shall sell liquor to any person other than one holding a
distributor licence or export |iquor outside the State. By reason of
Notification HD 26, Rule 3A was inserted in the Karnataka Excise (Brewery)
Rul es 1967 to the sane effect in respect of beer

This Court although permtted the appellants to w thdraw the appeals, we
have no doubt in our mnd that the admtted fact clearly go to show that
the appell ants took advantage of the interimorder passed in favour of
Khoday Distilleries. In terns of the amended Rul es, the appellants were
bound to sell only through MSIL and no-one.” There cannot further be any
doubt that the State of Karnataka rightly or wongly issued permits to the
whol esal e deal ers presunmably having regard to the orders of stay passed by
this Court in Khoday Distilleries.

The appel |l ants herein did not question the legality or otherw se of the
rul e under which conm ssion becanme payable to MsI'L. They di d not question
the right of MBIL to charge commi ssion-at the rate of 5% of the
transaction. They in any other proceedings had not raised the contentions
rai sed before us in these appeals. They indisputably either expressly
charged comm ssion payable to MSIL at the said rate or otherw se recovered
the said amount fromthe other distributors.

The materials placed before us further clearly denonstrate that the
appel l ants in some cases although sold their product directly to the

whol esal e deal ers, they had charged comm ssion payable to MSIL at the rate
of 5% despite the fact that in terns of the letter of the State of

Kar nat aka dated 13.11.1989 MSIL could claimthe amunt /of conm ssion to the
extent of 5% Adnmittedly, the State of Karnataka had not fixed the rate at
whi ch such conmi ssion could be charged in respect of inter-State sale or
export.

Prima facie we are also satisfied that in sone cases the appellants
realized the anount of commi ssion payable to MSIL by adopting a back door
nmet hod, nanely, charging the said anmount without actually showing in the
bills.

In view of the order proposed to be passed by us and as at present advised,
we are not disposed to go into the | egal questions raised by the |earned
counsel for the parties.

The appellants adnittedly took benefit of the interimorder passed by this
Court in Khoday's case. They cannot, having regard to the doctrine of
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"unjust enrichnment’ retain the undue advantages derived by it. They nust be
asked to pay back the anount received either directly or indirectly on
account of MsIL. The doctrine of restitution nust, thus, be applied in
these appeal s.

We are, therefore, of the opinion that with a view to do conplete justice
bet ween the parties and having regard to the order passed by this Court in
Khoday Distillerie’ s case, the followi ng directions should be issued:

(1) The appel l ants would have no liability to pay any conmi ssion to MSIL
prior to the appointed date, nanely, 1.7.1990 and after 13.2.1997;

(2) The appel | ants shall produce or cause to be produced all books of
accounts for the period 1.7.1990 to 13.2.1997 within eight weeks from date
before the authorised agent of MSIL so as to enable it to deternine the
amount due and payable to MSIL;

(3) Determ nation of such anobunt shall he confined only to those
transacti ons wherein the appel lants had charged "conm ssion on account of
MBI L or indirectly realized the sane’ although not shown in the bills

i ssued therefor:

(4) In the event of an unlikely dispute as regards the quantum of the
amount of conm ssion, the State of Karnataka if called upon by any of the
parties will appoint an authorised officer not below the rank of Principa
Secretary to the Governnent of Karanataka who shall then determ ne the sane
upon giving opportunities to the parties of being heard and whose deci sion
shal | be final and binding between the parties and shall not be open to
judicial review,

(5) However, in the event, MsSIL does not want to take recourse to node
in clause (4) above, it may take recourse to such proceedings for recovery
of its dues in accordance with | aw

(6) MBI L shall be entitled to enforce its clains; if any, against the
appel l ants in accordance with | aw,

(7) On the anount found to be due and owing to MSIL by any of the
appel l ants the sane shall be paid with interest at the rate of 18% per
annum |l eviable fromthe date of realisation till 12.2.1997 and thereafter

at the rate 9% per annum wthin twelve weeks fromthe date of fina
det erm nati on.

These appeal s are di sposed of in the above terns. Parties shall bear their
own costs of these proceedings.

In view of the aforesaid, no further orders are required to be passed in
Contenmpt Petitions. Notice issued to the respondents in Contenpt Petitions
i s hereby discharged. The Contenpt Petitions shall stand di sposed of.




