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1. These appeal s are directed agai nst Judgnents
rendered by Hi gh Court of Kerala at Ernakulamin Tax

Revi sion Case No. 467 of 2000 and 10 of 2001 by which the

vi ew taken by the Assistant Comm ssioner (Assessnent) Sal es-
Tax O fice Cochin and confirmed by Additional Deputy-
Comm ssi oner (Appeals) 11, as well as The Keral a Sal es- Tax
Appel |l ate Tribunal that the Copper Sheets and Brass Sheets in
whi ch the appellant deals fall within the anbit of Entries No.
116A and 116D which provide tax at the rate of 8%on the

total turnover, of Copper and Brass respectively, is upheld.

2. The appel | ant conpany is a deal er regi stered under
the provisions of the Kerala General Sal es-Tax Act, 1963 (the
"Act’ for short). It inter-alia deals in Copper Sheets and Brass

Sheets. \While conpleting the assessnent for assessnent

years 1984-85 and 1985-86, the Assessing O ficer assessed

the turnover of Copper Sheets and Brass Sheets at the rate of
8% hol ding that the sane are covered by Entries Nos. 116A

and 116D of the Schedule | to the Act which provide tax on
turnover of Copper and Brass respectively. ~The Assessing
Authority rejected the claimof the appellant that copper
sheets and brass sheets are unclassified items taxable at the
rate of 5% I n appeals, the Deputy-Comi ssioner! (Appeals)
confirmed the rate of tax in respect of those itens. Feeling
aggrieved, the appellant filed second appeals before the Kerala
Sal es- Tax Appel late Tribunal. The Tribunal disnissed the
appeal s uphol di ng the view taken by the Assessing O ficer and
the Appellate Authority. Thereupon the appellant invoked the
revi sional jurisdiction of the H gh Court by filing T.R C. No. 467
of 2000 and 10 of 2001. The High Court has dism ssed the

sanme by giving rise to the instant appeals.

3. This Court has heard the | earned counsel for the
parties at length and in great detail. This Court has al so
consi dered the docunments fornmng part of the instant appeal

4. The common contention of the appellant in both the
appeals is that Entries No. 116A and 116D take within their
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sweep only virgin copper and brass in solid form but not
Copper Sheets and Brass Sheets and therefore tax at the rate
of 8% on the turnover, could not have been | evied.

5. In order to determ ne the question posed for
consi deration of this Court, it would be advantageous to refer
to the entries in question. Alumnium Tin, Copper, Brass etc.
are classified under the general head 'Non-ferrous netals’

whi ch conprises Entries 115 to 116G  The relevant Entries
read as under: -

"Non- Ferrous netals

115. Al um ni um al um nium al | oys At the point of
and all articles nade of alum nium first sale in
or/and al um ni um al | oys. the State by

a deal er who
is liable to

t ax under
Section 5.
6
116. Tin including tin-sheets and
tin plates do.

8

116A. Copper At the point of
first sale in
the State by a
deal er who is
liable to tax
under Section
5. 8

116B. Zi nc At the point of
first sale in

the State by a

dealer who is

liable to tax

under Section

5. 8

116C. Manganese do. 8

116D. Brass do. 8

116E. Bronze do. 8

116F. Magnesi um do. 8

116G Forrosilicon do. 8"’

6. A bare perusal of the above quoted Entries nmakes it clear
that Entry 116A deals with copper whereas Entry 116D deal s

wi th Brass. The short question which arises for determ nation

of this Court is whether the Copper Sheets and Brass Sheets




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

woul d fall under the Entry 116A and 116D respectively. There

is no manner of doubt that Copper and Brass are netals. In

ordinary tenperature and pressure these netals occur in solid

form The fact that commercially, these netals are produced in
rolling mlls in the formof sheets, circles, ingots, strips or rods

is not in dispute. It is also not in dispute that copper and brass
being netals in solid form are available in the market in one of
the above forns only. Therefore, the argunent of the appellant

that the words 'copper’ and 'brass’ occurring in Entry 116A and
116D woul d not take within its sweep Copper Sheets and Brass
Sheets, cannot be accept ed.

7. Fromthe record of the case, it is evident that the
appel l ant had relied upon Government Order dated August 4,

1982 to contend that Copper, Brass and Zi nc Sheets, C|rcles,
ingots, flats and rods were treated as unclassified itens and
therefore would not fall within Entry 116A and 116D. On

perusal of the said Order this Court is of the opinion that the
clarification mude by the State Governnent related to the

position prior-to 01-04-84. This clarification was with reference
to Entry No. 121 which dealt with metallic products and did not
relate to copper and brass sheets. Schedule | to the Act was
amended by Fi nance Act, 1984 and along with other entries,

Entries No. 116A and 116D were introduced with effect from
01-04-84 to bring in nmetals |ike copper and brass. |In fact, the
clarification made by the Governnment weakens the case of the

appel lant. The clarification nade by the Governnent would go

to show that Copper ‘and Brass Sheets, circles, ingots etc. are

not Copper or Brass products. ~If these itens are not Copper or
Brass products the sane will have to be regarded as Copper

and Brass netals falling within the anmbit of Entry No. 116A

and 116D

8. The reliance placed by the | earned counsel for the
appellant on the decision of the Suprene Court in Hi ndustan
Al um ni um Corporation Ltd. Vs. State of Utar Pradesh and
Anr. (1981) 3 SCC 578 to contend that Copper Sheets and
Brass Sheets are distinct comrercial itens from Copper and
Brass and, therefore, would not fall under Entries 116A and
116D, is misplaced. In the said case the appellant was carrying
on the business of manufacturing and dealing in Al um ni um
netal as well as various alum nium products. The State
Government had issued several Notifications fromtine totine
whi ch indicated that the expression 'Metal’' had been generally
enployed to refer to the matter in its primary sense i.e. the
metal in the formin which it is marketable as a prinmary
commodity. In these circunstances, the subsequent forns
evolved fromthe prinary form and consisting distinct
conmodi ti es nmarketabl e were regarded as new conmercia
conmmodities. As observed earlier Copper and Brass netals are
produced in rolling mills in the formof sheets, circles, ingots,
strips or rods and are available in the nmarket in one of the
above fornms only as the netals are in solid from Therefore, the
principle laid down by the Suprene Court in Hi ndustan
Al um ni um Cor poration Ltd. (Supra) cannot be nade
applicable to the facts of the instant case. This Court notices,
that in the State of MB. vs. Hiralal (1966) 2 SCR 752 this
Court held that scrap iron when put through the process of re-
rolling to produce attractive and acceptable forms of iron and
steel in the shape of bars, flats and plates, nust be regarded as
continuing to be "iron and steel’’ for the purpose of the
notificatiosn issued under the Madhya Bharat Sal es Tax Act.

9. Having regard to the nature of evidence produced
bef ore the Assessing Authority in both the cases, the Court is
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of the opinion that the Authorities below as well as the Hi gh
Court were justified in concluding that Copper Sheets and
Brass Sheets in which the appellant deals would fall within
the scope of Entries No. 116A and 116D liable to be taxed at
the rate of 8% of the turnover.

10. No case is nmade out by the appellant to interfere with
the view taken by the H gh Court and therefore the appeals
nust fail.

11. Therefore, the appeals fail and are dismissed. There
shal | be no order as to cost.




