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PETI TI ONER
U P. STATE CO OPERATI VE LAND DEVELOPMENT BANK LI M TED

Vs.
RESPONDENT:
CHANDRA BHAN DUBEY AND CRS
DATE OF JUDGVENT: 18/ 12/ 1998
BENCH

S. SAGH R AHVAD, D. P. WADHWA.

ACT:

HEADNOTE

JUDGVENT:

JUDGMENT

D. P. WVAdhwa, J.

The three appeals are directed against the ‘common
judgrment dated February 24, 1984 of the Division Bench of
the Al l ahabad H gh Court (Lucknow Bench) holding that the
appellant is an "authority" and an instrunentality of the
State and as such anenable to the wit jurisdiction of the
Hi gh Court and setting aside the dismnissal orders passed
agai nst the respondents being violative of the Service Rules
as applicable to them

Respondent - Chandra Bhan Dubey (CA 514/85) was

wor ki ng as a Branch Accountant in(the Nakur Branch, 'District
Sahar anpur of the appellant. It was alleged that he
conmitted various irregularities and a charge-sheet dated
June 27, 1080 was served wupon “him_containing various
char ges. These included that Dubey I ocked t he Bank
prem sses affecting the very prestige of the Bank as well as
of Branch Manager; that he disclosed confidential |etter of
the Bank to an unaut horized person; that he did not nmanage
properly to keep with himthe cash and draft recei pt books
failure of which facilitated Shri Birendra Kumar ~ Sharma
Assi stant Accountant of the Bank (since suspended) to commt
enbezzl ement and in that he conspired with Sharma; and that
he derelicted in the discharge of his duties. Dubey’ was
apprised of the evidence proposed to be wused in the
di sci plinary proceedi ngs.

In the cases of Kanta Prasad Sharma (CA No.

515/ 855) and Bhaskara Chandra Uppadhyaya (CA No. 516/85),
Driver and Branch Accountant of the Bank respectively
charges were that they being the full tine enpl oyees of the
bank participated in the strike which was banned in the Bank
by the State Government and thus declared illegal which
di srupted the normal working of the Bank; that both of them
created an atnmosphere of terror along with others and also
obstructed other enployees if the Bank from working; and
thus they instigated themto strike; and that they created
indiscipline in the Bank by participating and organising a
neeting illegally in the prem ses of the Bank during office
hours w thout prior permssion of the conpetent authority in
whi ch nmeeti ng slogans were raised, exciting speeches
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delivered and abusive words wused against the hi gher
officials of the Bank; that with the object of organising an
unlawful strike they established a "Sangharsh Kosh" and
demanded Rs. 10/- from every enpl oyee of the Bank for the
purpose; and that they organised Enployee Joint Action
Conmittee of the Bank without proper registration under the
Rul es and wi thout prior approval of the conpetent authority
and associ ated an outsider as convener in that Cormittee and
thus created disorder and disturbed the peace in the
prem ses of the Bank. Agai nst Kanta Prasad Sharma it was
al so a charge that he was suspended by order dated June 19,
1981 but he did not hand over the charge formally and by
absenting hinself in an unauthorised way and further that
after his suspension he was attached to Regional Ofice,
Bareilly but he did not~ join there so far. Simlarly,
Bhaskara Chandra Uppadhyaya was further charged that when he
was suspended on- June 19, 1981 and attached with Regi ona
O ficer, Gorakhpur, he did not join there. The evidence on
which 'the charges were framed and which were to be proposed
to be used during the course of disciplinary proceedings
were stated inthe charge-sheets.
Respondent - Dubey repliedto the charges denying
the same. He said he-wouldlike to appear in person before
the Inquiry Oficer and put wup his version. He wanted
certain documents which he said were not made available to
him along with the charges and on that account he said he
was not in a position to exanmine _and cross-exanine the
Wi t nesses. Dubey = was granted opportunity to inspect the
docunents which he did. He again submitted his reply and
ended up by stating as under :-

"Respected Sir, Regarding all the above

reports of enbezzlenent | wish to state

that | have done ny duty to the best of ny

ability and in the best interest of Bank

and t he cust omers. | am absolutely
i nnocent. Therefore, I may kindly be
exenpted from the charges framed. If any
error is commtted in letter, | my be
excused. In future on the occasion of

personal hearing | will clear may position

after accepting prelimnary and detailed

reports.”
Dubey was then inforned by the Inquiry Oficer to
present hinself before himfor hearing and he was asked to
give in witing or orally whatever he wanted to say in his
defence. He did appear before the Inquiry Oficer on the
date and tine fixed. Thereafter he sent further reply and
stated that he had nothing to say nore in his defence. The
Inquiry Oficer sent his report holding charges 2'to 5
proved against him A show cause notice was issued to Dubey
as to why he be not dismssed fromthe service of the Bank
He gave reply to the show cause notice. After receipt of
his answer to the show cause notice the disciplinary
authority held the charges established agai nst Dubey and by
order dated July 22, 1983 di sm ssed himfrom Bank’s service.
Respondent - Sharma replied to the show cause
notice. He did not ask for any personal hearing. The
Inquiry OFficer subnmitted his report holding the charges
proved agai nst Shar ma. He was served with a show cause
notice as to why he be not dismssed fromthe service of the
Bank. He gave no reply. The disciplinary authority held
the charges proved and ordered di sm ssal of Sharma by order
dated July 20/22, 1983.
Respondent Uppadhyaya submitted his reply to the
charge-sheet served upon him He did not desire any persona
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hearing and only wanted that his explanation as given in his
reply be considered synpathetically. The Inquiry Oficer
found the charges proved agai nst Uppadhyaya and subnitted
his report to the disciplinary authority. Uppadhyaya was
served with a show cause notice as to why he be not
di sm ssed fromservice in view of the charges proved agai nst
him He did not send any reply to that. The disciplinary
authority accepted the report of the Inquiry Oficer and by
order dated July 20/22, 1983 dismssed Uppadhyaya from
servi ce of the Bank.

Against the dismissal orders three wit petitions

were filed in the H gh Court which, as noted above, were
all owed by the inpugned judgnent. the H gh Court negatived
the plea of the appellant that it was not anmenable to wit
jurisdiction being not-an "authority" or "State" within the
nmeani ng of Article 12 of the Constitution. On merit the
H gh Court was of the viewthat relevant Rul es regarding
hol di ng of i nquiry agai nst the delinquent enpl oyees were not
foll owed and that the orders of dismssal did not contain
any reason. Hi-gh Court help that it was not necessary for
the appellant to give any show cause notice to the
respondents proposing order of disnissal but held that if it
was not necessary for the bank to send copy of the report of
the inquiry officer thenthe punishing authority should have
either given reasons for conmng to the conclusion of the
guilt of the respondents or enclosed the report which it had
accept ed. high Court was thus of the wview that the
dism ssal order were vitiated by non-conpliance with the

rules of natural justice and also in violation of the
statutory rules as applicable  to the enployees of the
appel | ant. H gh Court, however, left it open to the
appellant, if it so <chose, to proceed with the inquiry

afresh fromthe stage after the receipt of the replies from
the respondents to the charge-sheets served upon them

The i nmpugned judgnment is assailed before us. It is
submitted that orders of dismssal of the respondents  were
passed with the prior concurrence of the U P. Co-operative
Institutional Services Board (for short, ’'the Service
Board') as required under Rule 89 of the U P. Rajya Sahkari
Bhum Vi kas Bank Enpl oyees Service Rule (for short, ’ Service

Rul es’). It is stated that appellant is not an "authority"
or instrunmentality of the State and no wit could be issued
agai nst it and further that the action against the

respondents had been taken in accordance with the Rules  as
applicable to the enpl oyees of the Bank

Before we consider the rival contentions it may be
appropriate at this stage to set out the rel evant provisions
of law as applicable in these appeals.

The appel | ant t hough a co-operative society

regi stered under the U P. Co-operative Societies Act, 1965
(for short, "Societies Act’) is constituted under the Uter
Pradesh Co-operative Land Devel opnent Bank Act, 1964 (for

short, the ’'Bank Act’). It is, therefore, governed by the
provisions of both these Acts and the Rul es framed
t her eunder. Section 122 of the Societies Act prescribes
constitution of an authority to control enployees of
co-operative societies. This Section we may reproduce as
under

"122. Authority to control enployees of
co-operative societies:- (1) The State
Government nay constitute an authority or
authorities, in such manner as nmay be
prescribed, for the recruitnent, training
and disciplinary control of the enployees
of co-operative societies, or a class of
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co-operative societies, and nmay require
such authority or authorities to frane
Regul ati ons regardi ng recruitnent,
enol unent s, terms and conditions of
service including disciplinary control of
such enpl oyees and, subject to the
provi si ons contai ned in Section 70,
settl enent of disputes between an enpl oyee
of a co-operative society and the society.
(2) The Regul ati ons framed under
sub-section (1) shall be subject to the
approval of the State Governnent and
shall, after such approval, be published
in the Gazette, and take effect from the
dat e of such publication and shal

supersede any Regulations made under

Section 121."
The State Government  constituted Uttar Pradesh
Co- operati've I nstitutional Service Board (the Service
Boar d) . This Service Board wth the approval of the

CGover nor of t he State of ~Utar Pradesh promulgated
Regul ations called U P. ~Co-operative Societies Enmployees’
Service Regulations, 1975 (for short, the ’'Regul ations’)
whi ch were published in the U P. Gazette dated 6th January
1976. The Regul ations were applicable with effect fromthe
date of their publication in the U P. Gazette. Cause (xi)
of Regul ation 2 defines 'enployee’ which neans a person in
whol e-tine service 'of a co-operative society, but does not
i ncl ude a casual worker enployed-on daily wages or a person
in part-time service of a -society. Under Regul ation 5
recruitnment for all appointnents in a co-operative society
shall be nmade through the Board which neans the UP
Co-operative Institutional Service Board.

Under Regulation 102 a co-operative “society is
enpowered to frame service rules for its enployees which
however, are to be subject. to the provisions of the
Regul ati ons. Under Regul ations 103, the Regul ati ons shal
be deened to be inoperative to the extent they are
inconsistent with any of the provision of the Industria

Di sputes Act, 1947, U. P. Dookan - Aur_ Vanijya Adhi st han
Adhi ni yam 1962. Wor kmen’ s Conpensation Act, 1923 and any
ot her | abour laws for the tine being in force: Regul ati ons

102 and 103 may be set out as under
"102. (1) Subject to the provisions of
these regul ations, a co-operative society
shall within three nmonths fromthe date of
coming into force of these regulations
(unl ess an extension of time is allowed by
the Board in witing frane service rules
for its enpl oyees.
(ii) The service rules franed under
sub-section (i) shall be submitted to the
Board for approval and shall be operative
only after the approval.
(iii) Notwi thstanding anything contained
in t hese Regul ati ons t he exi sting
enpl oyees shall have an option to continue
to be governed by the existing service
rules, if any, in the society only in
respect of their enoluments and benefits
or to opt the new service rules on these
matters.
Expl anations :- (1) Provisions relating to
pay, increnents and all owances (other than
travelling all owance), provident fund and
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gratuity shall be deened as included in

the term "enol uments and benefits".

(2) In case of any doubt or dispute in

interpretation in respect of the matter

mentioned in (1) above, reference shall be

made to the Board whose decision shall be

final.

(3) Existing service rules nmeans authentic

service rules franed by and wth the

approval of the competent authority.

103. The provisions of these regulations

to the extent of their inconsistency, with

any of the provisions of the Industria

Di sputes Act, 1947. u. P. Dookan Aur

Vani j ya Adhi st han Adhi ni yam 1962,

Wor kmen’ s Conpensation Act, 1923 and any

other Ilabour laws for the tinme being in

force, if applicable to ‘any co-operative

soci ety or cl ass of co-operative

societies, shal | be deened to be

i noperative.
Chapter VII of the Regul ations contains provisions
for penalties, disciplinary proceedi ngs and appeal s. Under
Regul ation 84, an enpl oyee can be renoved from service and
he is to be provided with the copy of the order of
puni shient . The penalty of renoval from service cannot be
i mposed without recourse to disciplinary proceedings. An
enpl oyee cannot be' renmoved or dism ssed by an authority
ot her than by which he was appointed unless the appointing
authority has made prior delegation of such authority to

such other person or authority in witing. Regulation 85
provides in detail as to how disciplinary proceedings are to
be conduct ed. Any order of renoval or disnissal fromthe

service or reduction in rank or grade held substantively by
t he enpl oyee cannot be passed except wth the prior
concurrence of the Service  Board as required under
Regul ati on 87.
Under Regulation 85 disciplinary proceedings against an
enpl oyee shall be conducted by the Inquiry Officer with due
observance of the principles of natural justice for which it
shal | be necessary that -

"(a) the enployee shall be served with a

charge-sheet containing specific charges

and nention of evidence in support of each

charge and he shall be required to subnit

explanation in respect of the charges

within reasonable tine which shall not be

| ess than fifteen days;

(b) such an enployee shall al so be given

an opportunity to produce at his own cost

or to cross-examne wtnesses in his

defence and shall also be gi ven an

opportunity of being heard in person, if

he so desires;

(c) if no explanation in respect of

char ge- sheet is recei ved or t he

explanation submitted is wunsatisfactory

the conpetent authority may award him

appropriate puni shrrent consi der ed

necessary."
Under Regulation 102 of the Regul ations appell ant
has franed Service Rules for its enployees called the U P.
Raj ya Sahakari Bhum Vikas Bank Enployees Service Rul es
1976. These Rul es have been duly approved by the authority
under Section 122 of the U P. Co-operative Societies Act,
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1965. For the purpose of the appellant these Service Rules

are to be in conformity wth the Regulations. The
requirenent for disciplinary proceedings in case where
penalty of dismissal is inposed are that (1) disciplinary

proceedi ngs shall be taken against the enpl oyee on a report
made to this effect by the inspecting authority or an
of ficer of the Bank under whose control the enployee is

wor Ki ng. (2) t he di sciplinary proceedings shall be
conducted by Inquiry Oficer shall observe the principles of
natural justice for which it shall be necessary that the
enpl oyee shall be served wth a charge sheer containing

specific charges, the evidence in support of each charge and
the enpl oyee shall be required to submt explanation in
respect of the charge within a reasonable tinme which shal
be not |less than 15 days. The enpl oyee shall also be given
an opportunity to cross examne or to produce witnesses in
hi s defence at hisown cost and shall also be given an
opportunity of _being-heard in person, if he so desires. |If
no explanation in respect of charge sheet is received or the
expl anati'onin respect of charge sheet is received or the
expl anation subm tted i's unsatisfactory the conpetent
authority may award him punishment considered necessary.
Order inmposing penalty or dismssal fromservice shall not
be passed against the enployee except with the prior
concurrence of the Service Board. A copy of the order of
puni shnment shall be given to the enployee concerned. No
penalty or dismissal fromservice shall be inposed unless a
show cause notice has been given to the enpl oyee and he has
either failed to reply wthin the specified tine or his
reply found to be unsatisfactory by the conpetent authority.
It will be seen that all the requirenents for the
initiation and conclusion of the disciplinary proceedings
have been followed in the present case and rul es of natura
justice observed. Proceedings against the respondents were
initiated on the reports of the officers under whomthey
were working and these reports forned part of the evidence
in the proceedings. An inquiry proceedings is not held as
if it isatrial inacrimnal case or as if it is  a /civi
suit. Rules of natural justice require that a party agai nst
whom an allegation is being inquired into should be given a
heari ng and not condemmed unheard. As to what are the rules
of natural justice to be followed in a particular case woul d
depend upon the circunstances in each case and nmist also
depend on the provisions of |aw under which the charges are
being inquired into in the disciplinary proceedings. in
Nagendra Nath Bora & Anr. VS. Conmi ssioner of Hills
Di vi sion and Appeal s, Assam & O's. (AIR 1958 SC 398 at
p.409) this Court held that "the rules of natural justice
very with the varying constitution of statutory bodies and
the rules prescribed by the Act under which they function
and the question whether or not any rules of natural justice
had been contravened should be decided not under any
pre-conceived notions, but 1in the light of the statutory
rul es and provisions." The respondents were apprised of the
evi dence agai nst each of them and gi ven opportunity of being
heard in person and also to produce evidence in defence.
Nothing nore was required on the part of the |Inquiry

Oficer. procedure after the receipts of the Inquiry
Oficer was foll owed as prescribed. in our view, the High
Court, therefore, fell in error in returning a finding that

rul es of natural justice or the Regulations and Service
Rul es which are statutory in nature have not been foll owed.
W now consider the question if the appellant is
amenable to the wit jurisdiction of the H gh Court under
Article 226 of the Constitution
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Article 226, in relevant part, is as under
"226. Power of Hgh Courts to issue

certain wits. - (1) Not wi t hst andi ng
anything in Article 32 every Hi gh Court
shal | have power , t hr oughout t he
territories in relation to which it
exercises jurisdiction, to issue to any
per son or aut hority, i ncl udi ng in

appropriate cases, any Governnment, wthin

those territories directions, orders or

wits, including wits in the nature of

habeas corpus, mandanus, prohibition, quo

warranto and certiorari, or any of them

for the enforcenent of any of the rights

conferred by Part |1l and for any other

pur pose. "
We have seen above that the appellant is functioning
as a co-operative society under the Societies Act but it has
been constituted under the provision of the Bank Act. In
exerci se 'of ‘power  conferred on the State Governnment by
Section 30 of the Bank Act, Rul es have been franed called
"the U.P. Cooperative Land Devel opnent Banks Rules, 1971".
For the service condition of the enpl oyees of the appellant,
we have to refer to the Societies Act and the Regul ations
franed by the U P.  Cooperative Institutional Service Board
constituted wunder Section 122 of the Societies Act as well
as to the Service Rules franmed by the appellant under
Regul ation 102 of « the Service Regulations. Service Rules
framed by the appel llant shall be operative only after their
approval by the Institutional Service Board. Any order of
di sm ssal by the appellant can be issued only after its
approval by the aforesaid Board. |If we refer to the Bank
Act, it will be seen that under Section 3 there shall not be
nore than one State Land Devel opment Bank for the whole of
the State of Utar Pradesh and that sole Bank is the
appellant. |t has thus exclusive jurisdiction for whole of
the State of Utar Pradesh. It can admt as menbers Land
Devel opnent Banks whose nunber can be as many as nmay be
deened necessary by the Registrar of the Cooperative Society
for the State of Utar Pradesh. Appellant is also vested
wi th various powers under the Bank Act which powers are not
available to a cooperative society registered nerely under
the Societies Act. |If we refer to sone of the provisions of
the Bank Act it will be seen that the Registrar of -the
cooperative societies for the State of Utar Pradesh shal
be the Trustee for the purpose of securing ‘the fulfillment
of the obligations of the State Land Devel opnent Bank to the
hol ders of debentures issued by the Board of Directors.. The
powers and functions of the Trustee shall be governed by the
provisions of the Bank Act and by the instrunent of Trust
execut ed between the appellant and the Trustee as~ nodified
or substituted fromtime to time by their mutual agreenent
and with the approval of the State CGovernnent. Trustee is
to be a corporation sole. The Board of Directors of the
appel lant may fromtine to tine issue debentures of various
denom nations wth the previous sanction of the State
CGovernment and the Trustee and subject to such ternms and
conditions as the State CGovernnent may inpose agai nst the
uncondi ti onal guarantee by the State CGover nirent f or
repaynent in full of the principal and paynent of interest
thereon or on the security of nortgages, charges or
hypot hecati ons etc. Under Section 9 of the Bank Act, the
State CGovernment constitutes a Guarantee Fund on such terns
and conditions as it nmay deem fir, for the purpose of
nmeeting | osses that m ght arise on account of |oans advanced
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by the Land Devel opnent Banks on the security of nortgages
not being fully recovered due to such circunstances as nay
be prescribed. The appellant and the Land Devel opnment Banks
shall contribute to such fund at such rates as nmay be
prescri bed. Under Rule 6 of the Bank Rul es the Guarantee
Fund shall be maintained by the Finance Departnent of State
Governnment in the Public Accounts Section of the State
Accounts and all contributions to the Fund and interest
earned on investnent made fromthe fund shall be credited
direct to the Fund. It is not necessary for wus to quote
various other sections and rules by all these provisions
unm st akably show that the affairs of the appellant are
controlled by the State Government though it functions as a
cooperative society and it is certainly an extended arm of
the State and thus an instrunmentality of the State or
authority as mentioned under Article 12 of the Constitution
W also find from the Service Rules that the
Managi ng Director and Chief General Mnager of the appellant
are officials of “the State sent on deputation to the
appel l ant. ~These two officers are at the helm of the
affairs of the appellant. It is difficult to inmagine a
situation where a CGovernment sends one of its enployees on
deputation to head a body or institution not controlled by
that Governnent even though the enpl oyee may be paid out of
the funds of that body or institutions unless there is
specific provision of |aw so entitling the Governnent. We
also find that Service Rules have been franmed under the
statute and those Rules have the approval of  a statutory
body. Exerci se of power of dismissal by the appellant has
to be in accordance with the statutory regulations and wth
the approval of the statutory body. |n Sukhdev Singh and
ot hers vs. Bhagatram Sardar Si ngh Reghuvanshi® and ' anot her
[1975 1 SCC 421], a Constitution Bench of this Court held
that Regul ations being framed under statutory provisions
woul d have the force of |aw
The | anguage of Article 226 does not admt of any
[imtation on the powers of High Court for the exercise of
jurisdiction thereunder though by various decisions of this
Court with varying and divergent views it has been hel'd that
jurisdiction under Article 226 can be exercised only when or
authority, decision of which is conplained, was exercising
its power in the discharge of public duty and that wit is a
public law renedy. in Rohtas Industries Ltd., & Anr. VS.
Rohtas Industries Staff Union & Os. [(1976) 2 SCC 82] it
was subnitted before the Constitution Bench. that” an award
under Section 10A of the Industrial Disputes Act, 1947
savours of a privates arbitration and was not amenable to
correction under Article 226 of the Constitution. The Court
said as under

"The expansive and extraordi nary power of

the High Courts under Article 226 is as

wi de as the anplitude of the | anguage used

indicates and so can affect any person

even a private individual - and be

available for any (other) purpose - even

one for which another renedy may exist.

The anendnent to Article 226 in 1963

inserting Article 226 (1A) reiterates the

targets of the wit power as inclusive of

any person by the expressive reference to

any person by the expressive reference to

one thing to affirm the jurisdiction

another to authorise its free exercise

like a bull in a china shop”". This Court

has spelt out wse extraordinary remedy
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In Life

Ltd.,

and H gh Courts will not go beyond those
nonstrosity of the situation or other
exceptional circunstances cry for tinmely
judicial interdict or mandate. The nentor
of lawis justice and a potent Speaking in
critical retrospect and port ent ous
prospect, the wit power has, by and
| arge, been the people’'s sentinel on the
qui vive and to cut back on or liquidate
that power nmay <cast a peril to hunman
rights. W hold that the award here is
not beyond the | egal reach of Article 226,
al t hough this ‘power nust be Kkept in
severely judicious |eash.

May rulings of the H gh Courts, pro and
con, were cited before us to show that an
award under Section 10A of the Act is
insulated frominterference under Article
226 but we respectfully agree with the
observations of Gjendragadkar, J. (as he
then was) in Engineering Mazdoor Sabha
[ 1963 Supp. (1) SCR 625, 640] which nai
the argument ~ against the existence of
jurisdiction. The | earned Judge clarified

at p. 640 :
"Article /226 wunder which a wit of
certiorari can be used in an
appropriiate case, is, in a sense,

wi der than Article 136, ~because the
power conferred on the H gh Courts to
i ssue certain wits is not
condi tioned or limted by the
requirenent that the said wits can
be issued courts or tribunal s Under
Article 226(1), an appropriate wit
can be issued to any - person or
authority, including (in appropriate
cases any Governnent, wthin t he
territories prescri bed.. Therefore,
even if the arbitrator appoi nted
under Section 10A is not a tribuna
under Article 136 in a proper cases.
awit nmy |lie against his award
under Article 226".

I nsurance Corporation of India vs.- Escorts
And other [(1986) 1 SCC 264] another Constitution

Bench had to say as under

"It was, however, wurged by the |earned
counsel for the conpany that the Life
| nsur ance Cor por ati on was an
instrumentality of the State and was,
therefore, debarred by Article 14 from
acting arbitrarily. It was, therefore,
under an obligation to state to the court
its reasons for the resolution once a rule
nisi was issued toit. If it failed to
disclose its reasons to the court, the
court would presune that it had no wvalid
reasons to give and its action was,
therefore, arbitrary. The |earned counse

relied on the decisions of this Court in

Sukhdev Si ngh, Maneka Gandhi
International Airport Authority and A ay
Hasi a. The |earned Attorney General, on

the ot her hand, contended that actions of
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the State or an instrunentality of the

State or an instrunmentality of the State

which do not properly belong to the field

of public Iaw but belong to the field of

private law are not liable to be subjected

to judicial review He relied on O

Reilly v. Mackman, Davy v. Spelthone,

congress del Partido, RV. East, Bershire

Heal th Authority and Redbakri shna Aggarwal

v. State of Bihar. VWile we do find

consi derable force in the contention of

the | earned Attorney Ceneral it may not be

necessary for us to enter into any |engthy

di scussion of the topic, as we shal

presently see. "W also desire to warn

ourselves against readily referring to

Engl i sh cases on guesti ons of

Constitutional Law, Admnistrative Law and

Public Law as the lawin India in these

branches has forged ahead of the law in

Engl and, gui ded as-we are by the technica

rul es which have hanpered the devel oprent

of the English | aw'
In Andi Mukta S.MV.S V.J.MS. Trust' & Os. .
V.R Rudani & Ors,/ [(1989) 2 SCC 691] a two Judge Bench of
this Court was considering the question of "issue of a wit
of mandamus or wit in the nature of mandanus or any ot her
appropriate wit ‘or direction or -order directing t he
appel lant trust and.its trustees to pay to the respondents
their due salary and allowances etc. in accordance with the
Rul es framed by the University and to pay them -conpensation
under certain Odinance of the University". ~The H gh Court
bef ore which the issue was raised held in favour of the
respondents. This Court noted that the essence of the
attack on the maintainability of the wit petition | under
Article 226 by the appellant was that it being a trust
regi stered under the Bonbay Public Trust Act was /nanaging
the college where the respondents were enployed was not
amenable to wit jurisdiction of the H gh Court. In’ other
words, the contention was that trust being a private
institution against which no wit of nandanus - could be
i ssued. In support of the contention, the appellant
referred two decisions of this Court : Executive Committee
of Vaish Degree College Shanmli & Os. v. Lakshm Narain &
Os. [(1976) 2 SCC 58] and Deepak Kumar ~Biswas Vs.
Director of Public Instruction [(1987) 2 SCC 252]. This
Court, however distinguished those two decisions and said
that the facts before it were different and that there was
no plea for specific performance of contractual service by
the respondents now in the case before it. Respondents were
not seeking a declaration that they be continued in service
and they were not asking for mandamus to put them back into
the col |l ege. But they were claimng only the ternina
benefits and arrears of salary payable to them The
guestion thus was whether the trust could be conpelled to
pay by wit of mandanmus? The Court noted the observations
of Subba Rao, J. in Dwarkanath, H U E vs. |1TO Specia
Crcle Kappur & Anr. [(1965) 3 SCR 5536] as under :

"This article is couched in conprehensive

phraseol ogy and it exfacie confers a w de

power on the High Courts to reach

i njustice wherever it is found. The

Constitution designedly used a wde

| anguage in describing the nature of the

power, the purpose for which and the
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person or authority against whomit can be
exerci sed. It can issue wits in the
nature of prerogative wits as understood
in England; but the scope of those wits
also is wdened by the wuse of t he
expr essi on "nat ure", for the sai d
expression does not equate the wits that
can be issued in India wth those in
Engl and, but only draws an analogy from
them That apart, H gh Courts can also
i ssue directions, orders or wits other

than the prerogative wits. It enables
the Hi gh Courts to nould the reliefs to
neet t he pecul i ar and conpl i cated

requi rements of “this country. Any attenpt
to equate the scope of the power of the
Hi gh Court under Article 226 of the
Constitution with that of the English
courts to issue prerogative wits is to
i'ntroduce t he unnecessary procedur a
restrictions grown over the years in a
conparatively small country 1like England
with a wunitary formof CGovernnent into a
vast country like India functioning under
a federal /structure. Such a construction
defeats the  purpose of t he article
itself."

The Court al so noted the observations-of this Court in Praga

Tool s Corporation vs. = Sh. C. A Inmanual [(1969) 1 SCC 585}

as under
"It is, however, not necessary that the
person or the authority on whom  the
statutory duty is inposed need be a public
official or an official body. A mandamnus
can issue, for instance, to an official of
a society to conpel himto carry out the
terns of the statutes under or by which
the society is constituted or governed and
al so to conpani es or corporations to carry
out duties placed on themby the statutes
aut horising their undert aki ngs. A
mandanus woul d al so |ie agai nst a —conpany
constituted by a statute for the purpose

of fulfilling public responsibilities.
(Cf. Hal sbury’'s Laws of England, 3rd
Edn., Vol. 11, p. 52 and onwards).

The Court then said

"The term "authority” used in Article 226,
in the context, nust receive a liberal
neaning unlike the term in Article 12.
Article 12 is relevant only for the
purpose of enforcenent of f undanent al
rights as well as non-fundanental rights.
The words "any person or authority used in
Article 226 are, therefore, used in
Article 226 are, therefore, not to be
confined only to statutory authorities and
instrumentalities of the State. They nay
cover any other person or body perform ng
public duty. The form of the body
concerned is not very nuch relevant. What
is relevant is the nature of the duty
i nposed on the body. The duty nust be
judged in the light of positive obligation
owned by the person or authority to the
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affected party. No nmatter by what neans
t he duty is inposed, if a positive
obligation exists mandanus cannot be
deni ed. "

And finally it said as under

"Here again we may point out that mandamnus
cannot be denied on the ground that the
duty to be enforce is not inposed by the
statute. Commenting on the devel opment of
this aw, Professor De Snith states : "To
be enforceable by mandamus a public duty
does not necessarily have to be one

i nposed by statute. It may be sufficient
for the duty to have been inposed by
charter, conmon law, custom or even
contract." W share this view The

judicial control over-the fast expanding
maze of bodies affecting the rights of the
peopl e shoul'd not be put into watertight
conpartnent. It should renmain flexible to
neet t he requirenents of vari abl e
ci rcunmst ances. Mandamus is a very wde
renmedy which-nmust be easily available "to
reach injustice wherever it is found".
Technicalities  should not cone in the way
of granting that relief under Article 226.
We, therefore, reject the contention urged
for the appellants on the maintainability
of the wit petition."

India Statutory Corporation and others vs.

Union and others. (1997 (9) SCC 377) this

Speaki ng through a Bench of three Judges said

"The public law remedy given by Article
226 of the Constitution-is toissue not
only the prerogative Wits provi ded
therein but also any order or direction to
enforce any of the fundanmental rights and
"for any other purpose".  The distinction
between public |aw and private | aw renedy
by j udi ci al adj udi cati on gradual | y
mar gi nal i sed and becane obliterated. In
LIC vs. Escorts Ltd. [(1986) 1SCC 264 at
344], this Court in paragraph 102 had
pointed out that the difficulty will lie
in demarcating the frontier between the
public law domain and the private |aw
field. The question nust be decided in
each case with reference to the particul ar
action, the activity in which the State is
engaged when performing the action, the
public law or private |law character of the
guestion and the host of other relevant
ci rcumst ances. Therein, the question was
whet her the for accepting the purchase of
the shares? It was in that fact situation
that this Court held that there was no
need to state reasons when the managenent
of the sharehol ders by resolution reached
the decision. This Court equally pointed
out in other cases that when the State's
power as econom ¢ ent r epr eneur and
al l ocator of economic benefits is subject
to the limtations of fundanental rights,
a private Corporation under the functiona

control of the state engaged in an

Uni t ed
Court




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 14

activity hazardous to the health and

safety of the community, is inbued with

public interest which the State ultimtely

proposes to regulate exclusively on its

i ndustrial policy. It would also be

subject to the sanme limtations as held in

MC. Mhta & Os. vs. Union of India &

Os. [(1987) 1 SCC 395]".
A Full Bench of the Andhra Pradesh Hi gh Court in Sri
Konaseema Co-operative Central Bank Ltd., Amal apuram and
another vs. N Seetharama Raju [AIR 1990 A P. 171] was
consi dering the question whether a wit petition |ay against
a cooperative society and if it does, in what circunstance.
After exam ning various decisions and treatises on the
subject it was stated that even if a society could not be
characterised as a 'State’ within the neaning of Article 12
even so a wit wuld lie against it to enforce a statutory
public duty which an enployee is entitled to enforce agai nst
the society. In such a case, it is unnecessary to go into
the question whether the society is being treated as a
"person’,-or an 'authority’, within the neaning of Article
226 of the Constitution. What is material is the nature of
the statutory duty placed upon it, and the Court is to
enforce such statutory public duty.
In view of the fact “that control of the State
CGovernment on the appellant is all pervasive and the
enpl oyees had statutory protection and therefore t he
appel l ant being an authority or even‘instrunentality of the
State woul d be anenable to wit ~jurisdiction of the Hi gh
Court under Article 226 of the Constitution. It my not be
necessary to exam ne any further the question if Article 226
nakes a divi de between public law and private | aw Prima
facie from the |anguage of the Article 226 there does not
appear to exist such a divide. To understand the explicit
| anguage of the Article it is not necessary for us/to rely
on the decision of English Courts as rightly cautioned by
the earlier Benches of this Court. |1t does appear to us
that Article 226 while enpowering the H gh Court for /issue
of orders or directions to any authority or person does not
make any such difference between public functions and

private functions. It is not necessary for us in this case
to go into this question as to what is the nature, scope and
anplitude of the wits of habeas cor pus, mandanus,
prohi bition, quo war r ant o and certiorari. They are

certainly founded on the English system of jurisprudence.
Article 226 of the Constitution also speaks of directions
and orders which can be issued to any person. or authority

including, in appropriate cases, any Governnent. Under
clause (1) of Article 367 unless the context otherw se
requires, the General C auses Act, 1897, shall, subject to

any adaptations and nodifications that may be nade  therein
under Article 372 apply for the interpretation of the
Constitution as it applies for the interpretation of an Act
of the Legislature of the Dom nion of India. "Person" under
Section 2(42) of the General C auses Act shall include any
conpany, or association or body of individuals, whether
incorporation or not. Constitution in not a statute. It is
a fountain head of all the statutes. Wen the | anguage of
Article 226 is clear, we cannot put shackles on the High

Courts to [imt their jurisdiction by putting an
interpretation on the words which would [imt their
jurisdiction. When any citizen or person is wonged, the

Hi gh Court will step in to protect him be that wong be
done by the State, an instrunmentality of the State, a
conpany or a cooperative society or association or body of
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i ndi vidual s whet her incorporated or not, or even an
individual. Right that is infringed may be under Part 111
of the Constitution or any other right which the law validly
made m ght confer upon him But then the power conferred
upon the High Courts under Article 226 of the Constitution
is so vast, this court has laid down certain guidelines and
sel f-inposed limtations have been put there subject to
which H gh Courts would exercise jurisdiction, but those
gui del i nes cannot be mandatory in all circunstances. Hi gh
Court does not interfere when an equally efficacious
alternative renmedy is avail able or when there is established
procedure to renedy a wong or enforce a right. A party nmay

not be allowed to by-pass the normal channel of «civil and
crimnal litigation. High Court does not act Ilike a
proverbial "bull in china shop’ in the exercise of its

jurisdiction under Article 226.

We, therefore, hold that appellant is an authority
controlled by the State Governnent and the service condition
of the enployees of the appellant particularly with regard
to disciplinary proceedi ngs against them are statutory in
nature and thus wit petition was naintainable against the
appellant. To this extent, we agree with the H gh Court.
However, disciplinary proceedings were held against the
respondents in accordance with law with due observance of
the rules of natural  justice. The judgrment of the High
Court is, therefore, not correct to that extent.

The appeals are, t herefore, al | owed i-mpugned

j udgrment of the Hi gh Court holding that the disnissal of the
respondents was not legal is set aside and the wit
petitions filed by the respondents are di snissed.




