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PETI TI ONER
BALESHWAR TEWARI / & ORS

Vs.

RESPONDENT:
SHEO JATAN & CRS

DATE OF JUDGVENT: 20/ 03/ 1997

BENCH
K. RAMASWAMY, S. SAGH R AHVAD

ACT:
HEADNOTE:
JUDGVENT:
ORDER
This appeal by special |eave arises fromthe judgment

of the single judgnent of the single judge of the Hi gh Court
of Patna, made on ‘April 27, 1979 made in S. A No. 326/1978
di sm ssing the appeal in |imne

The respondent-plaintiff laid the suit for declaration
of title to 3 bighas and six kathas of land bearing Pl ot No.
235 and 243 in Khata No. 952 situated in Mauza Nainijore
Pachhi m Di ara, Police Station Brahnmpore, District Bhojpur.

The admitted position is taht the respondent had
purchased the land on May 23, 1957 for a sumof Rs. 82.2
annas from the Raja Dunraon Raj. Proceedi ngs under Section
145 or C.P.C. were initiated in which it was held that the
appel l ant was found in possession of the |and.” Consequent
thereto, the above declaratory suit cane to be filed by the
respondent. It is the case of the appellant that he has been
in possession of the land as a | easee since the year 1925.
The trial Court accepted his contention and recorded a nding
as under:

"These own docunents of the Dunraon

Raj clearly show that the defendant

has been in possession over the

suit land as a raiyat since 1925.

The defendant has also filed the

original Khatiswani of the year

1350 fasli prepared by Dunraon Raj

Wi ch also finds the name of

def endant’ s ancestor over the suit

land. Ex. C is the jamaband

Regi ster of the Dunraon Raj Which

also has the name of defendant’s

ancestor over the suit Khata No.

91. Thus, the above docunents of

the defendant clearly prove that

the suit l and was never the

proprietor’s Zeerat land and was

never in Khas possession of Dunraon

Raj. Rather these docunents show

that the Defendant has been in

possession of the suit land as a
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raiyat."

On that basis, the suit was disnissed. On appeal, the
Subordi nate Judge held that the entries for the year 1952-69
show that the respondent was in possession of the |land and
therefore, Raja Dunraon Raj had |eased out the land to the
appel l ant on year to year basis and thereby in the enquiry
under Rule 7 - E(iii) of the Bihar Land Reforns Act [for
short, the "Act"] no suit could be brought in any civi
Court in respect of the order passed thereunder. Thereby, it
seen that at page 21, he recorded thus:

"Since the suit land was given on

|l ease from year to year being

proprietor’s private land, it was

not necessary to prove that the

Dunraon Raj was in khas possession

over the suit land. It is inmportant

to add here that the plaintiff has

been able to show by production of

Chitha that Dukhi Tiwari and other

persons were recorded in severa

years of ~Chitha in respect of the

suit land. This fact al so establish

the fact that the suit land were

gi ven on | ease fromyear to year by

the Dunraon Raj and the defendant

or other person in different years

clearly do not confer any right of

occupancy of 'title over the suit

| and of those persons recorded in

the chitha.™

At page 22, it is further recorded
t hat

"The possessi on of di f f erent

persons of the suit Jland on the

basis of |ease does not change the

character of private land nor it

can confer a title to those persons

not perfect title by adver se

possession. "

Thus, he concl uded that the respondent had the title of
the property. Accordingly, he declared that the respondent
had valid title to the property. It is also evidenced that
in 1979, in execution of the decree, the respondent cane
i nto possession of the | and.

From these facts, the guestion <that ~arises for
consi deration is: whether the respondent’s prodecessor-in-
title, Dunraon Raj was in Khas possession of the |and and
thereby the respondent acquired title of the property under
the sal e deed?

Shri Ranjit Kunmar, |earned counsel for the appellants,
contends that the finding recorded by the subordinate judge
is clearly incorrect in viewof the lawlaid down by this
Court. shri B.B. Singh, |earned counsel for the respondents,
contends ha in view of he provisions of section 6(1) and the
order passed wunder Rule 7-E(iii), the land is the private
land of the Dunraon Raj and the appellant had not acquired
any raiyat right under the Bihar Land Reforns Act. The
estate was abolished in 1951. thereafter, the appellant was
not recognised as a raiyat. Therefore was no evi dence that
he was recognised as owner of the Iland. Therefore, the
respondent has proved that he is the owner of the land. The
declaration of title is vitiated by error of |aw.

In view of the respective contentions, the question for
consideration is : whether the view taken by the Subordinate
Judge is correct in law? Section 6(1) of the Act states that
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on and from the date of wvesting, all Ilands wused for
agricultural or horticultural purposes, which were in "khas"
possession of an internediary on the date of such vesting,
including proprietor’s private lands |et out under a | ease
for a termof years of under a |ease from year to year
referred to in Section 116 of the Bihar Tenancy Act,
1885...Shall, subject to be settled by the State which such
internediary and he shall be entitled to retain possession
thereof and hold them as a raiyat under the State having
occupancy rights in respect of such Iands subject to the
paynment of such fair and equitable rent as may be deterni ned
by the Collector in the prescribed manner. Sub-section (2)
postulates that if the ‘claimof an internediary, as to his
khas Possession over the lands referred to sub-section (1)
or as to the extent of such lands, is disputed by any person
prior to the determination of the rent of such |ands under
the said sub-section, the Collector shall on application,
made such inquiry into the matter as he deens fit and pass
such order as nmmy appear to himto be just and proper. Khas
Possessi on has been defined in Section 2(K) of the Act which
reads as under:

"2(K) Khas possession with

reference to the possession of a

proprietor or - tenure-holder of any

| and used for ~agricultural or

horticultural purposes neans the

possession of such proprietor ~or

tenure-hol der by cultivating such

| ands or carrying on horticultura

operations thereon hinself with his

own stock or by his own servants or

by hired | abour or with hired

stock. "

This controversy relating to Khas possession is no
| onger re integra.

Thi s Court in GQurcharan Singh Vs. Kamla singh & Os.
[(1976) 2 SCC 152 at 162 in paragraph 20 and 21] had dealt
with this aspect and a three judge Bench hel d as under:

"There is no case that the ‘sub-

clauses (a), (b) and (c) of Section

6(1) apply. Counsel’s contention is

that he cones within the anmbit of

the mmi n paragraph, being allegedly

in Khas possession. To appreciate

the further di scussion, it is

useful to recapitulate that the

appel | ant has averred in his plaint

that he had been dispossessed as

early as 1954 by a brazen act or

trespass by t he contesting

respondent s who wer e hol di ng

adversely to him Undaunted by this

fatal fact Counsel clainmed to be in

possession and argued still. The

focus was turned by him on the

concept of Khas possession defined

in Section 2(K). He presented a

hi stori cal per spective and

suggested that the genesis of khas

possession could be traced to be

Bengal Tenancy Act, 1885. May be

the draftsman night have drawan

upon those earlier land tenure | aws

for facility, but we must

understand right at the outset that
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the Constitution of India has
i naugurated a new jurisprudence as
it were, guided by Part VI and
reflected in Part Ill1. \Wen there
has been a determined break wth
traditional jurisprudence and a big
endeavour has been nade to overturn
a feudal |and system and substitute
what may be called a transfornation
of agrarian relations, we cannot
hark back to the bygone jura or
hold a new |egislation captive
within the confiners of vanishing
tenurial though. De hor s t he
historical links --a breakaway from
the past in the socio-legal system
is not acconplished by worship of

the manes of the l aw, - khas
possessi on nmeans of the |aw Khas
possessi on neans what t he
definition, in plain English, says.
The definition clause is

ordinarily a statutory dictionary,
and vi ewed that was, we have in the

early part of this j udgrent
explained how /it neans actual

caltivatory possession - nothing
less, nothing '‘else. Of course,
Secti on 6(1)  makes a -specia
addi tion by “incl udi ng’ ot her
dem sed | ands by express

enuner at i on.
Section 6 does not stop with nerely
saving lands in khas possession of

t he i nternedi ary (erstwhile
proprietor) but proceeds to include
certain | ands out st andi ng on

temporary | eases or nortgages with
other, as earlier indicated. These
are private lands as khown to the
Bi har Tenancy Act, privileged |ands
as known to the Chota Nagpur
Tenancy Act, |ands outstanding with
nort gagees pending redenption and
 ands which are actually being
cultivated by t he propri et or

hi nsel f. Odinarily what is
out st andi ng with | essees and
nortgagees may not fail wthin khas
possessi on. The | egi sl ature,

however, though that while the
permanent tiller’s rights should be
protected and, therefore raiyats
and under-raiyats shoul d have
rights directly under the State
elimnating t he private
proprietors, t he zam ndar or
proprietor also should be allowed
to hold under the State, on paynent
of fair rent, such lands as have
been in his cultivatory possession
and other lands which were really
enjoyed as private or privileged
 ands or nortgaged with possession
by him Wth this end in view,
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Section 6(1) enlarged its scope by
i ncluding the special categories.
The word "include' is generally
used in interpretation clauses in
order to enlarge the meaning of the
words or phrases occurring in the
body of the stature. It is obvious
that Section 6(1) wuses the word
"including’ to permt enlargenent
of the meaning of khas possession

for the limted purpose of that
section, enphasising thereby that,
put for such enlargenent, the
expressi on khas possessi on excl udes
| ands out st andi ng even with

tenporary | essees.

It is perfectly plan, therefore,
t hat khas possession has been used
inthe restricted sense of actua
possession and to the small extent
it had to be enlarged for  giving
relief to proprietors inrespect of

"private’, " Privileged and
nort gaged | ands i ncl usive
expressions had to be enployed.
Khas possession is act ua
possession, that is a foothold on
the | and, an ' actual entry, a

possession in fact, a standing upon
it, and occupation of it, as a

real, admi ni strative act done
Constructive possessi on or
possession in law is what i s
covered by t he sub- cl ause of
Section 6(1). Even so, it s

i npossible to conceive, although
Shri Msra wanted us to. accept,
that possession is so wide as to
include a nere right to possess,
when the actual doninion over the
property is held by on e in
hostility to the former Possession

correctly under st ood, neans
ef fective, physical control or
occupati on:

The word possession is sometines
used inaccurately as synonynous
with the right to possess. (Wrds
and Phrases, 2nd Edn., John B

Sounders, p.151).

In the Dictionary of English Law
(Earl Jowitt) 1959 at p. 1367
"possession" is defined as foll ows:
"Possessi on, the vi si bl e
possibility or exercising physica

control over a thing, coupled with
the intention of doing so, either

against all the world, or against
all the wor | d except certain
persons, there are, t her ef or e,
three requisite of possessi on

First three requisite of
possession. First there nust be
act ual or potenti al physi ca

control. Secondly physical contro
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is not possessi on, unl ess
acconpani es by intention: hence, if
athing is put into the hand of a
sl eepi ng per son he has not
possessi on of it. Thirdly, the
possibility and intention nmust be
visible or evidenced by externa
sings, for if the thing shows no
sign of being under the shows no
sings of being under the control of
anyone, it is not possessed;
In the end of all,  however, the
neani ng of "possession’ mnust depend
on the context, (ibid p. 153)
Maybe, in certain situati ons,
possessi on nay cover right to
possess. it~ is thus clear that in
Angl o- Ameri can-j uri sprudence " al so,
possessi on i's actual possession and
ina limted set of cases, —my
i ncl uded constructive possessi on
but when there is a bare right to
possess bereft -~ of any domi nion or
factumor control, it wll be a
owner is in /possession nerely
because he has a right to possess
when a rival,  in the teeth of
owner’'s opposition, is _actually
hol di ng dom ni on. and control over
the land admttedly, in the present
case, t he possessi on of t he
plaintiff had ceased totally at
| east two years before the vesting
under Section 4 took place. This
situation excl udes khas
possession. "

This was reiterated by a Bench of two Judges in Ramesh
Bej oy Sharnma vs. Pashupati Rai & Ors. [(1979) 4 SCC 27 at 37
i n paragraph 28] held as under

"The word wused in Section 6 is not
"possession’ but it is qualified by
the adjective 'Khas possession its
equi val ent bei ng "actua
possessi on’ as t he wor d is
understood in contradistinction to
the word ’constructive possession’

Frankly speaking the |law has stil

not provides clear and unanbi guous

definition of the jurisprudentia

concept of possession. Nunber of
angul ar approaches to the problem
of possession can be referred to
with confidence. Her e we are
concerned with what is called "Khas
possession’ in statue for ushering
agrarian reforns and, therefore,

the purpose and object behind the

| egi sl ation nmust i nform t he
interpretation nust till in favour
of the actual cultivator, t he
tiller of the soil, Dealing wth

this expressions this Court in
@urucharn Singh vs. Kam a Singh has
observed as under
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"There are, t herefore, three
requi sites of possession, First
there nmust be actual or potentia
physi cal control. Secondly physica
control is not possession, unless
acconpani es by intention; hence, if
athing is put into the hand of a
sl eepi ng per son he has not
possessi on of it. Thirdly, the
possibility an intention nmust be
visible or evidenced by externa
signs. Under the control of anyone,
it is not possessed:...."

In the end of all, “however, the
nmeani ng of ' possession’ nmust depend
on the context, end of I,
however, the meani-ng of

' possession” nmust depend on the
context, (ibidp. 153)

Maybe, in certain si tuations,
possession may cover right to
possess. It is thus clear that in
Angl o- Arreri can jurisprudence also,
possession i s actual” possession and
in a limted st of cases, my
include constructive constructive
possessi on but when there is a bare
right to possess bereft of  any

dom nion or facturmof control, it
will be a strange legal travesty to
assert that an owner is in
possession nerely because he has a
right to possess when a rival, in

the teeth of owner’s opposition, is

actually hol di ng doni ni-on and

control over the |land adversely,

openly and conti nuously."

After thus observing this approved

the ration extracted above in

Surajnath Ahir case as also the

ratio in Ram Ran Bijai Singh case."

In Labanya Bala Devi (Snt.) vs. State of Bihar, Patna
Secretariat, Patna & Anr. [(1994) Supp. 3 SCC 725 at 727]
after extracting the definition held thus:

"the saving by Section 6(1)(b) is

only of the lands actually used for

agricultural purposes in a State or

a tenure of a lessee or a tenporary

| essee and directly in his

possessi on and cultivated by

hinself with his owmn stock or by

his own raiyat rights has been

confirmed statutorily subject to

the ternms contained therein."

In Brighu Nath Sahay Singh & Os. vs, M. Khalipur
Rahmanh Ors. [(1995) 5 SCC 687] another Bench considered the
definition of "Khas possession"” in Section 2(K) and held as
under :

"Areading of Section 2(K) read

with Section 4 and 6 of the Act

clearly envi sages t hat the

internediary nust, as on the date

of vesting, be in possession of the

land used for agricultural purpose

or horticulture pur pose as a
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tenure-holder by cultivating such

land or carrying on horticulture

operations thereon by hinself with

his own stock or by his own

servants or by hired | abour by his

own servants or by hired | abour or

with hired stock."

Thus, it could be seen that though the definition of
"intermediary right" as used in Section 6(1)(a) of the Act,
is inclusive of the vyearly caltivation and intermediary
becomes owner of such land subject to payment of rent
determ ned, the intendnent of khas possession is referable

to the internediary wh 'nust be in actual possession, i.e.
one foot on the land, and the other on the plough in th
filed and hands in the soil; although hired |abour is also

contenpl ated. The enphasis is on the point that the
possession is actual possession and admts of no dilution
except to the extent specified under Section 6, i.e., itself
by an inclusive process, permts and the animation of
retenti on of possession always nust be manifested. It nust
also be read with Bihar read with Birhar Tenancy Act wherein
"Khas possession" has been dealt wth.

It is true that  the inclusive definitionin Section
6(1)(a) would alsoinclude yearly lease but it indicates
that the possession ‘should always be retained by the
internediary and the tenant nust have  no security of his
tenancy right. But when the tenant remmi ned continuously in
possession of the'land well over vyears, right from 1925 as
found by the trial < Court admttedly, the possession was
taken in execution of the decree in 1979 and the necessary
ani nus possi dendi was absent.

The question that arises is: whether it will be a "khas
possession" and the respondent is entitled to declaration
that the internediary remained  in _possession as khas
possession. In view of the lawlaid down by this Court, as
extracted earlier, and the factual ‘position, the conclusion
woul d be that the tenant renmained in possession in his own
right as a raiyat though he was paying rent to the
internediary prior to the abolition. Hi s possession i's only
of a raiyat possession. It is the duty of the respondent to
establish by unequivocal evidence that the internediary
retained his intermediary right 1in the land and that proof
has not been established by adducing any evidence. It is
true that there is a finding y the Subordi nate Judge that an
enquiry under Rule 7-E(iii) was he held but there is no
finding recorded by the Subordinate Judge that enquiry was
conducted after issuing notice to the appell ant.

Under these circunstances, even if any enquiry. was
conducted unless the appellant is given notice and an
opportunity to adduce the evidence to establish his right in
the enquiry nade, the finding generally does not binds him
Entries in revenue records is the paradise of the patwari
and the tiller of the soil is rarely concerned with the
same. So long as his possession and enjoynment is —not
interdicted by due process and course of law, he is not
interdicted by due process and course of |law, he is |east
concerned with entries. It is comon know edge in rura
India that a raiyat always regards the |and he ploughs, as
his domi nion and generally obeys, wth noral fiber the
conmand of the internediary so long as his possession is not
di sturbed. Therefore, creation of records is a canpuflage to
defeat just and legal right of claimand interest of the
raiyat, the tiller of the soil on whomthe Act confers title
to the land he tills.

Shri B.B. Singh, in these circunstances, seeks to
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contend that this question has no been canvassed in the
courts below. Since the nmatter requires exam nation, it may
be renmanded to the High Court for consideration. W find
that in view of the above findings recorded, the remttance
of the matter would render little assistance.

Under these circunstance, we are constrained to allow
the appeal and set aside the judgnent of the H gh Court and
al so of the Subordinate Judge of confirmng the decree of
the trial Court dismissing the suit. |In consequence, the
respondent is directed to restitute the possession to the
appel lant within two nonths fromthe date of the receipt of
this order. 1In case, he fails to do so, the appellant is at
liberty to have it executed with police assistance and take
possession. No costs.




