http://JUDIS.NIC. I N SUPREVME COURT OF | NDI A Page 1 of 5
PETI TI ONER
TRAVANCORE- COCHI N CHEM CALS (P.) LTD.
Vs.
RESPONDENT:

COW SSI ONER OF WEALTH- TAX, KERALA

DATE OF JUDGVENT:
06/ 04/ 1967

BENCH

SIKRI, S M
BENCH

SIKRI, S M
SHAH, J.C.
RAMASWAM , V.

Cl TATI ON:
1967 AlR 1534 1967 SCR (3) 448

ACT:

Wealth Tax Act (27 of ~1957) s. 45(d), proviso-Conpany
i ncorporated on one date and conmenci ng business an a |ater
dat e- When "establi shed"- Meani ng of "established"

HEADNOTE:

The appellant, which was a private I|limted conpany, was
fornmed and regi stered under the Indian Conpanies Act, 1913,
on 8th Novenber, 1951. The erection and construction of its
factory was conpleted in Decenber 1953 and production
conmenced from 1-1-1954. On_the question-whether t he
conpany was established on 8th Novenber, 1951, the date of
its incorporation and was therefore liable to pay weal th tax
for the assessment years 1957-58, 1958-59 and 1959-60, on
the basis that the exenption frompaynment of wealth tax
under the proviso to s. 45d) was only for five successive
assessnment years commencing with the assessment —year next
followi ng the date on which the conpany was established.
HELD : A conparison of clauses (d) and (f) of s. 45 shows
that the word "established" in cl. (d) and its proviso, does
not nean "incorporated'. The word "established" has the
sane neaning it has in s. 5(1) (xxi) of the Act, ~ nanely,
that the Conpany has been put into such a shape that it can
start functioning as a business or a manuf act uri ng
Or gani sati on. So construed, the appellant was  established
within s. 45(d) only in Decenber, 1953, or 1st January 1954,
and the five assessnment years next follow ng woul d be 1954-
55, 1955-56, 1956-57, 1957-58 and 1958-59. Therefore, the
appel l ant woul d be entitled to exenption for the assessnent
years 1957-58 and 1958-59 but not for 1959-60. [451F; 452D
E; 453B- (]

Conmi ssioner of Walth Tax, Madras v. Ranzaraju Surgica
Cotton MIls Ltd. [1967] 1 S.C.R 761, followed.

Thomas J. Davidson v. W L. Lanier, 18 L.Ed. 377, 379,
referred to.

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Civil Appeals Nos. 405- 407
of 1966.
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Appeal s by special |eave fromthe judgnent and order dated
March 9, 1964 of the Kerala Hgh Court in Inconme Tax
Ref erred Case No. 4 of 1963.

S T Desai and G L. Sanghi, for the appellant (in al
the appeal s).
T. V. Vi shwanat ha | yer, Gopal Singh, S. P. Nayyar and R

N. Sacht hey, for the respondent (in all the appeals).
The Judgrment of the Court was delivered by
Sikri, J. These appeals by special Ileave are directed
against the judgnment of the High Court of Kerala in a
reference made to it by the Income-Tax Appellate Tribunal
Madras Bench, under S. 27(1) of the Wealth Tax Act, 1957,
hereinafter referred to as the Act. The reference was nade
at the instance of the
449
Comm ssioner of Walth Tax, Kerala, and the guestion
referred was as follows -
"Whet her the exenption from tax for the
assessment years 1957-58, 1958-59 and 1939-60
was not rightly granted."
The High Court held that the exenption fromtax granted to
the assessee under s. 45(d) of the Act for the assessnent
years 1957-58, 1958-59 and 1959-60 was not rightly granted
and answered the -question against the assessee. The
relevant facts are as follows :-The appellant, Travancore
Cochin Chemcals (P) Ltd., hereinafter called the assessee,
was formed and regi stered under the Indian Conpanies Act on
Novenber 8, 1951. The prior history of the Conpany is given
in the statement of the case as follows :-
"On 22-7-1949, a partnership was f or med
between two public Iimted conpanies, viz.,
Fertilisers & Chem cal Travancore Ltd.,
Al ways, and the Mettur Chenical & |Industria
Corporation Ltd., Mettur, for establishing a
Caustic Soda Factory with an estinmated capita
of Rs. one crore. The firmcould not function
due to lack of finance. The Government of
Travancore was approached for necessary.
finance to conplete the purchase of plants and
machi nery which had been started in August
1949, and that Covernment entered the Conpany
and subscribed a | arge share capital and a new

private limted conpany was f or ned and
regi stered under the Indian Conpani es Act ~ on
8-11-1951."

Further facts given in the statenent ~of the
case are as foll ows

bui | di ngs, construction stores, mat eri al s,
etc., at different stages of erection and al so
all book debts and liabilities.

erection
and construction of the factory was conpl eted
in Decenber, 1953, and production conmenced
from 1-1-1954. The trading accounts  were
closed for the first tine on 31-3-1954. There
was a |l oss of Rs. 16,04, 212/- incurred."
For the assessnent year 1957-58 (the relevant date of val ua-
tion being March 31, 1957) the assessee clained before the
Wealth Tax OFficer that it was not liable to pay wealth tax
during the year of account as it was exenpted from wealth
tax under s. 45 (d) of the Act. The Walth Tax Oficer
rejected the claim on the ground that the assessee was
established wthin the neaning of s. 45(d) and the proviso
thereto, in Novenmber 1951, and consequently the period of
five years exenption was over with the assessnent year 1956-

The
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The relevant portion of S. 45 of the Act reads as foll ows
" 45, The provisions of this Act shall not
apply to
(a)
(b)

(c) any conpany established with the object
of financing, whether by way of making | oans
or advances to, or subscribing to the capita
of ', private industrial enterprises in India,
in any case where the Central Government has
nmade or agreed to nake to the conmpany a
speci al advance for the purpose or has
guaranteed or agreed to guarantee the paynent
of noneys borrowed by the conpany from any
institution outside India;

(d) any conpany established with the object
of carrying on an industrial under-taking in
India in any case where the conpany is not
fornmed by t he splitting up, or t he
reconstruction of a business already in
exi stence or by the transfer to a new business
of any bui l'di ng, machinery or plant used in a
busi ness whi ch was being previously carried on

Provi ded that the exenption granted by cl ause
(d) ‘'shall apply to any such conpany as is
referred to therein only for a period of five
successive assessment years _comencing wth
the assessnent year next follow ng the date on
whi ch the conpany is established, which period
shall, in the case of a conpany established
before the comencenment ~of this Act, be
conputed in accordance with this Act from the
date of its establishnent as if this Act had
been in force on and fromthe date of its
est abl i shment ;
Expl anati on. -
(e)
(f) any conpany registered under section 25
of the Conpani es Act, 1956."
The Wealth Tax O ficer followed the sane reasoning for the
-assessnent years 1958-59 and 1959-60. The Appel lat e
Assi stant Conmi ssioner of Walth Tax upheld the orders of
the Walth Tax O ficer. The Incone Tax Appellate Tribunal

however, allowed the appeals of the assessee. It held that
the wor d "est abl i shed” in S. 45(d) was used in
contradistinction to the word "incorporated". It observed

"It seens to us that this ’'establish” /(sic)
can be inferred only when the object with
whi ch the conpany was forned or incorporated
is begun to be achieved."

451
It further held
"To attract tax under sec. 3 there nust be an
assessnent year as defined in sec. 2 (d). In
this case, the assesssnment has conmenced for
the first time in 1954-55 and having regard to
Part 11 of the Schedule to the Walth Tax Act,
the first year 1954-55 having ended in a | oss,
the assessnent year can be said to comrence
only from 1955-56. For five years from then,
t he assessee would be entitled to the
exenption."
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As nentioned above, the Appellate Tribunal referred the
guestion at the instance of the Comm ssioner, and the High
Court answered the question against the assessee. The
assessee having obtained |eave fromthe H gh Court, the
appeal is now before us-
The | earned counsel for the assessee contends that the word
"established" ins. 45(d) has the same neaning as it has in
s. 5(1)(xxi) of the Act, which was interpreted by this Court
in Conm ssioner of Walth Tax, Madras v. Ranmaraju Surgica
Cotton MIls Ltd.(1) He says that the word "established"
cannot be equated with the word "incorporated". The |earned
counsel for the respondent, on the other hand, contends that
the word "established" in s. 45(d) has a different neaning
tothat ins. 5 (1) (xxi), as s. 45 (d) deals with a conpany
bei ng established while's. 5(1)(xxi) deals with a unit being
est abl i shed. Bhargava, J.,  speaking for the Court, in
Conmi ssioner of Wealth Tax, Madras v. Ramaraju Surgica
Cotton M1Ils Ltd., (1) observed:
"A unit cannot be said to have been set up
unless it is ready to discharge the function
for which it-is being set up. It is only when
the wunit has been put into such a shape that
it can-start-functioning as a business or a
manuf acturi ng Organi sation that it can
be said
that the unit has been set up.. The expression
used in the proviso, under which the period
for which the exenptionis available is to be
determ ned, is not the same as that wused in
the principal clause. |In the proviso, the
period of five successive years of exenption
has to commence with the assessnent year next
following the date on which the conpany
conmences operations for the establishnment of
the unit. Operations for the establishnent of
a unit, from the -very nature of t hat
expression, can only signify steps that have
to be taken to establish the unit. ‘The word

"set up’ in the principal clause, in our
opi ni on, is equi val ent to the wor d
"established’, but oper ati ons for
establ i shnent cannot be equated wth the
establi shment of the wunit itself or its

setting up. The applicability of the proviso
has, therefore, to be decided

(1) [1967] I.S.C R 761, 764 : 63 |.T.R 478,
481- 482.

L5Sup CI/67--16

452

by finding out when the conmpany conmenced
operations for establishment of the wunit,
whi ch operation must be antecedent to the
actual date on Wich the conpany is held to
have been set up for purposes of the principal
cl ause. This 1is also the meaning that the
Bonbay High Court derived in the case in
Western India Vegetable Products Ltd., (1)
where that Court was concerned with t he
interpretation of the expression set up’ as in
section 2 (1l1) of the Incone-tax Act. That
court held- : ’'it seenms to us that the
expression setting up neans, as is defined in
the Oxford English Dictionary,-to place on
foot or to establish, and in contradistinction
to conmmence. The distinction is this that
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when a business is established and is ready to
comence business, then it can be said of that
business that it is set up. But before it is
ready to commence business it is not set up
This view was expressed when that Court was
considering the difference between the meaning
of the expression setting up a business and
conmenci ng of a business."

It seens to us that the sanme meaning must be given to the

word "established" ins. 45 (d) as ins. 5 ( 1) (xxi). It
woul d be noticed that s. 45 uses the word "established" in
cl. (c) and in the provisotocl. (d), while the word
"formed" is also used, apart fromthe word "established" in
cl. (d); and incl. (f) the word "registered" is used.
There is a clear distinction between the word "registered"
or "incorporated" and the wrd "established". If the

Legi sl ature was thinking of incorporation of a conpany, then
we fail to understand why this word was not used instead of
the word "established". Further, if we look at cl. (d), it
excl udes ‘certain-industrial undertakings fromthe benefit of
s. 45; what —are -excluded are conpanies "forned by the
splitting up, or the reconstruction of a business already in
exi stence or by the transfer to a new business of any
buil ding, machinery or plant used in a business which was
being previously /carried on." Odinarily the date of
i ncorporation of a / conmpany has nothing to do wth the
transfer of a machinery or plant to it.
The case of Thomas 'J. Davidson v..W L. Lanier 2 ) also
| ends support to the interpretation which we have placed on
the word "established". Chase, C J., observed

"What is neant by putting in operation or

est abl i shing a Banki ng Conpany ? W think that

this Ianguage has a much wi-der inport than

mere comencenent of ‘business. To establish a

conpany for any business means conplete and

per manent provision for

(1) 26 1.T.R IS 1.

(2) 18 L. Ed. 377, 379.

453

carrying on that business, and putting a
conpany in operation may well include its
continued as well as its first or origina
operation."

We nay nention that no other point was debated before us.

In the result we hold that the assessee ~was -established
within s. 45(d) of the Act in Decenmber 1953, or January 1
1954. The first year follow ng the date of establishment of
the Conpany was 1954-55, and the next four assessnment years
woul d be 1955-56, 1956-57, 1957-58 and 1958- 59. The /only
assessment year in dispute that is not covered is 1959-60.
Consequently the answer to question referred is “that the
exenption for the assessnent years 1957-58 and 1958-59 was
wongly wthheld while the exenption for the year 1959-60
was rightly not granted. W accordingly accept the appeals
and answer the question as indicated above. There will  be
no order to costs.

V.P. S. Appeal allowed in part.




