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PETI TI ONER
AHVEDABAD MUNI Cl PAL CORPORATI ON

Vs.

RESPONDENT:
DI LBAGSI NGH BALWANTSI NGH AND ORS

DATE OF JUDGVENT24/ 03/ 1992

BENCH:

REDDY, K. JAYACHANDRA (J)
BENCH:

REDDY, K. JAYACHANDRA (J)
PANDI AN, S.R (J)

Cl TATI ON
1992 SCR (2) 322 1992 SCC Supl. (2) 630
JT 1992 (2) 363 1992 SCALE (1)721

ACT:

Ahmedabad Muni ci pal Corporation Act

Foot -path hawkers on public streets-Cbstructions to
traffic and other public anmenities-Renoval by Corporation
under an approved /schenme-Tactics of ~ hawkers to thwert
i mpl ement ati on of scheme-Interiminjunction granted in their
favour vacat ed.

HEADNOTE:
A nmushroom growth of public street/footpath hawkers
affected the traffic and other ~public anenities. The

Corporation (appellant) decided to renpve the obstructions
created by such hawkers, " after giving them enough
opportunity.

The Corporation's action was chall enged by way of ' writ
petitions in the H gh Court. The H'gh Court after hearing
all the petitioners and following the judgments of this
Court in Bonbay Hawkers Union v. Bonbay Muni ci pa
Corporation, [1985] 3 SCC 528 and O ga Tellis v. Bonbay
Muni ci pal Corporation, [1985] 3 SCC 544 directed t he
Corporation to evolve a schene having regard to the overal
| ocal conditions in the area.

Several special |eave petitions were filed against the
H gh Court’s judgment and this Court remtted the natter
back to the High Court for consideration of the schene.

On 22.4.87 the High Court held that the schene franed
by the Corporation observed to be accepted subject to
certain nodifications.

VWen sone of the aggrieved persons approached this
Court, this Court permtted the hawkers and other simlarly
placed traders to place their difficulties before the High
Court.

On 7.12.87 the H gh Court reconsidering the scheneg,
held that it was not necessary to further nodify the schene
and ultimately the scheme was confirmned.

The respondents were small traders running their
busi ness in smal

323
shops. they were alleged to have nmade encroachnents and were
al so covered by the schene. They filed several suits and

withdrew themafter the H gh Court gave its fina
verdi ct.
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On 1.10.88 the respondents filed a suit in the Gty
Cvil Court for directions and injunction. The appel | ant
Corporation filed a reply to the notice of notion. The Cty
Cvil Court on 18.9.89 vacated the interiminjunction

The respondents thereupon filed an appeal in the High
Court seeking interiminjunction which was admtted granting
interiminjunction restraining the Corporation fromrenoving
or pulling down the business prem ses of the respondents.

The Corporation filed the present appeal questioning
the H gh Court’s order, contending that on earlier occasions
t he H gh Court dismssed the appeals and t hat t he
encroachment was causi ng nui sance and i nconvenience to the
public and the Corporation was finding it extremely
difficult to inplenment the scheme which was considered and
approved by the Hi gh Court in accordance with the directions
given by this Court.

The respondents subm tted that there was no objections
to the inplenentation of the scheme; and that their shops
did not /in _any way anount to. encroachnent and their
| ocati ons di'd not cause any inconveni ence or nuisance.

Al'l owi ng the appeal, this Court,

HELD: 1.01. Several associations of hawkers, traders
and larrigallawalas filed wit petitions and the Suprene
Court directed the H gh Court to consider the difficulties
and finally the High Court approved the schene subject to
sone nodi fications. [326C

1.02. In the instant case notice was issued and this
Court and also directed the appel lant-Corporation to seek
any other relief on the basis of the order of this Court in
the S.L.P. (Civil) No.5465/89, and the S.L.P. was  adjourned
to 15.11.91 for enabling the Corporation to provi de
alternative suitable sites for the respondents according to
the schenme. Thereafter the matter was adjourned. severa
times at the request of the counsel. [326 F-G

1.03. On 4.2.92 a rejoinder was filed in which it is
stated that the

324
Corporation had offered to the respondents hawki ng~ |icenses
etc. under the schenme but the respondents are not” accepting
the same and that the respondents were —offered f our
alternative sites in Plot No. 174 of the Town Planning
Schene and that the sanme are suitable to carry on their
busi nesses. [326 G 327A]

1.04. On 7.2.92 the respondents stated before this
Court that they will choose any one of the alternative sites
now offered by the appellant Corporation and nore to the
of fered pl ace. The matter was again adjourned. The
respondents once again have conme forward with the sane  kind
of grievance and it is also subnmtted that they are not
encroaching wupon the public road and some other /shops
simlarly situated are not being shifted and that the sites
offered by the Corporation are not suitable. [327 A-B]

1.05. The respondents have been trying their best to
thwart the inplementation of the scheme which was exam ned
by this Court as well as the H gh Court on nore than one
occasi on. [327 B-(C

JUDGVENT:

Bonbay Hawkers Union v. Bonbay Muinicipal Corporation
[ 1985] 3 SCC 528; dga Tellis . Bonbay nmuni ci pa
Corporation, [1985] 3 SCC 544; Baroda Municipal Corporation
v. Sharnjivi Hathlary Association & Os., SLP (CVIL) No.
5465/ 89-D/-3.5. 1989, referred to.
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ClVIL APPELLATE JURISDICTION : Givil Appeal No. 1117 of
1992.

From the Judgnent and Order dated 27.9.1990 of the
Gujarat H gh Court in Appeal from Order No. 393/89

W TH

Cvil Application No. 2857 of 1989.

T.U. Mehta, Kuldeep Parihar and H S. Parihar for the
Appel | ant .

Ranesh P. Bhatt, Ms. Tanuja Sheel, Ms. Priya Hingoran
and M N. Shroff for the Respondents.

The Judgrment of Court was delivered by

K. JAYACHANDRA REDDY, 'J. Leave granted
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Ahmedabad Muni ci pal Corporation ('’ Corporation’ for
short) is the appellant herein and the four respondents are
smal | traders running their businesses in snmall shops. They
clainmed that their shops are 10 feet away from the public
road. According to the appellant Corporation there was a
nmushroom' growth ~of public street/footpath hawkers which
af fected the traffic and other —public anenities and
therefore the police/public Authorities within the Minicipa
Cor porati on area were constrained to renmove the obstructions
created by such~ hawkers after gi vi ng them enough
opportunity. The said action of t he pol i ce/ public
authorities had been challenged by way of a nunber of
petitions in the H gh Court of Cujarat. The High Court
after hearing all ' the petitioners and follow ng t he
Judgnents of this Court in Bonbay Hawkers Union v. Bonbay
Muni ci pal Corporation, [1985] 3 SCC 528 and-Oga Tellis wv.
Bonbay Muni ci pal Corporation, [1985] 3 SCC 544 directed the
Corporation to evolve a schene having regard to the  overal
local conditions in the area. Questioning the above said
order and judgnent of the High Court several special ' |eave
petitions were filed and this Court remitted the matter back
to the High Court of Cujarat for consideration of the schene
in the light of certain observati ons nmade therein. /The High
Court by its order dated 22.4.87 held that the schene franed
by the Corporation deserves to be accepted subject to
certain nodifications. Again some of the persons aggrieved
by the said order of the H gh Court approached this Court
and this Court pernmitted the hawkers and other simlarly
placed traders to place their difficulties before the High
Court. The High Court reconsidered the schene and by an
order dated 7.12.87 held that it is not necessary to further
nodi fy the scheme and ultimately the scheme was confirmed.
The respondents who are alleged to have made  encroachnents
and who are al so covered by the schene filed several suits
and wthdrew them after the Hgh Court gave its  fina
verdi ct. The respondents again filed a suit on 1.10.88 in
t he Cty Gvil Court, Ahnedabad for directions and
injunction. The City Cvil Court granted interiminjunction
The appellant Corporation filed a reply to the notice of
not i on. The City Cvil Court by its order dated 18.8.89
vacated the interiminjunction. The respondents thereupon
filed an appeal in the H gh Court and also sought interim
i njunction. The High Court admitted the appeal and granted
interiminjunction restraining the Corporation fromrenoving
or pulling down the business prenises of the respondents.
Questioning the same the Corporation has filed the present
appeal

It was contended that on earlier occasions the High
Court disnissed
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the appeals and that the encroachnent is causing nuisance




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

and i nconveni ence to the public and the appel | ant
Corporation is finding it extrenely difficult to inplenent
the scheme which has been considered and approved by the
High Court in accordance with the directions given by this
Court . Learned counsel for the respondents subnitted that
there is no objection to the inplementation of the schene.
But so far as the respondents’ shops are concerned, it was
submitted that they do not in any way ampunt to encroachnent
and their locations do not cause any inconvenience or
nui sance.

As already mentioned several associations of hawkers,
traders and larri-gallawalas filed wit petitions and the
Supreme Court directed the High Court to consider the
difficulties and finally as stated above the Hi gh Court
approved the schene subject to sonme nodifications. In a
simlar matter which was the subject matter of S.L.P.(Civil)
No. 5465/89 - Baroda Minicipal Corporation v. Sharnjiv
Hat hl ary Association & O's. This Court by its order dated
3.5.89 observed thus :

"W are of the viewthat it was an attenpt to
thwart the Schene by approaching the Cvil Court.
It is an abuse of process of the Court and gives rise to a
situation where contenpt action should lie. W, however, do
not propose to take such action, but  consider it very
appropriate in the interest of justice to direct disnissa
of the suit itself. /By this order of ours, the said suit
being No. 1761 of 1985 in the Court of 6th Joint Cvi
Judge, Sr. Div., Vadodara, shall stand dismissed and al
interlocutory orders made therein shall stand dism ssed."

However, in the instant case notice wasissued and this
Court also directed the appellant Corporation to 'seek any
other relief on the basis of the order of this Court . in the
above S.L.P. (Civil) no. 5465/89. By an order dated 13.9.91
the S.L.P. was adjourned to 15.11.91 for enabling the
Corporation to provide alternative suitable sites for the
respondents according to the schene. Thereafter the nmatter
was adjourned several tines at the request of the /counsel
Meanwhile on 4.2.92 a rejoinder was filed in which it is
stated that the Corporation had offered to the respondents
hawki ng |icenses etc. under the scheme but the respondents
are not accepting the same. It is also stated therein that
the respondents were offered four alternative sites in plot
No. 174 of the Town Pl anni ng schene and that the
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same are suitable to carry on their businesses.  On 7.2.92
| earned counsel appearing for the respondents stated before

this Court that they will choose any one of the alternative
sites now offered by the appellant Corporation and nove to
the offered place. The matter was again adj our ned. The

respondents once agai n have conme forward with the sane/ kind
of grievance and it is also subnitted that they - -are not
encroaching upon the public road and some other | shops
simlarly situated are not being shifted and that the 'sites
of fered by the Corporation are not suitable. W have heard
both the parties at length and we are satisfied that the
respondents have been trying their best to thwart the
i mpl ementation of the schene which was examined by this
Court as well as the Hi gh Court on nore than one occasion

Therefore we allow this appeal with costs, set aside the
order of the High Court in Gvil Application No. 2857/89 in
Appeal from Order No. 393/89 dated 27.9.90 and the interim
injunction granted by the Hi gh Court stands vacated. We
confirm the order of the City Cvil Court dated 18.9.89
vacating the injunction. Consequently Appeal from O der No.
393/ 89 pending in the Hi gh Court stands dism ssed.
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V.P.R Appeal all owed.
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