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ACT:

Raj ast han Municipalities Act. 1959-S. 104 Levy of
octroi by different nmunicipalities wthin the State on
varyi ng basis and at varying rates-Validity of.

HEADNOTE:
%

By a notification issued in 1964 under s. 104 of the
Raj ast han Municipalities Act, 1959, the State Governnent
revised the rate of octroi |eviedon cloth by the nunicipa
board of Abu Road which was challenged by a batch of wit
petitions. A Single Judge of the “H gh Court held that the
provisions of s. 104(1) of the (Act were valid 'but the
notification in respect of the nunicipal board of Abu Road
relating to cloth was bad. During the pendency of the
appeal s before the Division Bench sub-s. (2) of s. 104 was
added by s. 12 of the Rajasthan Municipalities (Anendnment)
Act of 1978. The Division Bench overlooked this anendnent
and reiterated the reasons of the Single Judge and dism ssed
the appeals. By another notification issued in 1976, the
State CGovernment revised the |evy of octroi on all types of
cloth in respect of Sujangarh Minicipal Board which was
chal | enged by another batch of wit petitions relying on the
decision in the Abu nunicipal board cases; but the Single
Judge, as also a different Division Bench which dealt with
the matter did not entertain the challenge in view of the
amended provision of s. 104 of the Act. These two groups of
appeals arose from the two batches of wit petitions
af or esai d.

Allowi ng the appeals preferred by the Minicipal Board
of Abu Road and di smi ssing the appeals relating to Sujangarh
Muni ci pal ity.

N

HELD: There 1is no dispute as to exigibility of octroi.
Every muni ci pality under S. 7 of t he Raj ast han
Muni ci palities Act, 1959 is a body corporate. People
residing within each nunicipal area can be classified as one
group different fromresiding in any other nunicipality
since octroi is to be levied by the municipality as provided
ins. 104(1) subject to the control regarding the rates of
levy by the State CGovernment. The plea of discrimnation on
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the basis of the rates prevalent in another nunicipality
cannot be entertained. The schenme in s. 104 takes note of
the position that local conditions and needs varied and
accord-

585

ingly both in the proviso to sub-s. (1) as also in sub-s.
(2) itself, enphasis on that feature has been put. It is
thus open to the State CGovernment on the basis of |oca
conditions and needs to prescribe different rates in
relation to different nunicipalities in the matter of taxes
to be levied, varying duty of octroi is, therefore, not open
to challenge. The Division Bench while dealing with the
appeal s of Abu Road nunicipality should have taken note of
the anendnment of sub-s. (2) wth retrospective effect.
[ 588B- E]

2. In sonme nunicipalities the levy is on the value of
goods while in others it is «©on the basis of weight. Here
again, the State CGovernment seens to have applied its mnd
and has authorised charge of octroi on weight basis taking

into consideration the special circunstances. |n bigger
muni ci palities wher e there are whol esal e mar ket s
particularly of <cloth. a reduced rate of octroi has been
prescribed to encour age | ar ger i mport. In smal | er

muni ci palities where the inmport 1is for direct consunption
the levy is on ad/'valorembasis at a higher rate. The State
Governnment seens to have also taken into consideration that
in smaller nunicipalities there is not nuch denmand for
costly and fine cloth which have higher prices while the
position is otherwise in bigger mnunicipal areas. This
appears to be the justification for adopting the weight
basis in respect of larger nmunicipalities and ad valorem
basis for the smaller municipalities. This “seens to be a
legitimate basis and we do not think any valid objection is
avai l abl e against this differential treatnent. Lawis well
settled that if unequals are treated unequally there'is no
discrimnation and Art. 14 of the Constitution is not
avail able to be invoked. [588E-H

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal Nos. 2255-56
of 1979.

Fromthe Judgnent and order dated 20.12.1978 of the
Raj ast han H gh Court in Special Appeal Nos. 40 and 39 of
196.

V.M Tarkunde, Tapas C. Ray, Chandmal Lodha, “S.K. Jain,
Dal veer Bhandari and Badridas Sharma for the appearing
parties.

The Judgrment of the Court was delivered by

RANGANATH M SRA, J. These are appeal s by special |eave.
Two of them being Civil Appeals 2255 and 2256 of 1979 are by
the Munici pal Board of Abu Road. The rest of the appeals are
by assessees living within the municipal area of Sujangarh
The common ques-
586

tion involved in these appeals is as to whether the
levy of octroi by different nunicipalities- within the State
of Raj asthan on varying basi s-some on weight of the materia
and others on the ad valorembasis of the price thereof at
varying rates is valid inlaw. | he H gh Court decided
agai nst the Abu Road nmunicipality while a different bench of
that Court in the cases of Sujangarh nunicipality decided in
its favour on the sane question.

Entry 52 of List |1l of Schedule VII read with Article
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246(3) of the Constitution authorises the State Legislature
toraise atax on the entry of goods into a |local area for
consunption, use or sale. The Rajasthan Municipalities Act,
1959 (hereinafter referred to as the Act) in Chapter Vi
makes provisions for inposition of taxes. Section 104 deals
with obligatory taxes while section 105 aut hori ses
i nposition of other taxes. As far as relevant, section 104
provi des: -

"(1) Every Board shall levy, at such rate and
fromsuch date as the State Government may in each
case direct by notification in the officia
gazette and in such manner as is laid down in this
Act and as may  be provided in the rules nade by
the State Governnent in this behalf, the follow ng
t axes, nanel y-

(1) o

(ii) an _octroi on goods and ani mal s brought
withinthe limts of the nmunicipality for
consunption, use or sale therein; and

) e

(2) A direction under sub-section (1) may provide
for the levy of taxes at different rates in
different ‘municipalities having regard to their
varying local” conditions and needs, and on the
sanme considerations and by a like direction, the
State CGovernnent may, fromtine to tine

(i) vary uniformally or differently in

relation to different nmunicipalities, the

rates of t axes | evi ed, or
(
() e e

587

Abu Road rmunicipality prior to 1956 was a part of the
State of Bonmbay and with effect fromlst Novermber 1956, as a
result of the States Reorganisation Act of 1956, becane a
part of the State of Rajasthan. - While within the State of
Bonbay the Abu Road nunicipality had prescribed octroi duty
on cloth at the rate of 1.9 annas per cent ad val orem and
the rate continued till it was varied after promul gation of
the Rajasthan Municipalities Act of 1959. The rates .in
cities like Jaipur were on the basis of —weight. Judicia
notice can be taken of the fact that the areas which now
constitute the State of Rajasthan prior to independence of
India were independent States of different dimensions and
the local conditions and needs of the people inhabiting
those areas considerably varied. There were 13 different
Acts then in vogue governing the nunicipalities wthin that
State. The Rajasthan Minicipalities Act was,  therefore,
introduced to consolidate and anend the law relating to
municipalities in that State. In February, 1962, ‘the State
Government by notification dated 13th February, 1962 i ssued
under section 104 of the Act fixed the rate of octroi at
0.50 paise in place of 1.9 annas with effect from 15th
February, 1962. By notification dated 10th of April, 1964,
published in the Gazette on 20th of August, 1964, the State
Covernment in exercise of powers under section 104 of the
Act revised the rates of octroi and so far as the nunicipa
board of Abu Road was concerned, Item62 of the Schedul e
provided the rate of 1 per cent ad valoremon cloth. This
led to the challenge before the H gh Court. The |eaned
Single Judge who dealt with the wit petitions relied upon
the provisions of section 104 of the Act as it then stood
and cane to hold that the provisions of section 104(1) of
the Act were valid but the notification in respect of the
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nmuni ci pal board of Abu Road relating to cloth was bad.
Duri ng the pendency of the appeals before the Division Bench
of the H gh Court, sub-section (2) of section 104 was added
by section 12 of the Rajasthan Muinicipalities (Arendment)
Act of 1978. The Division Bench overlooked this amendnent
and reiterated the reasons of the |earned Single Judge and
di sm ssed the appeals by judgnment dated 20th of Decenber,
1978.

The state Governnent authorised I|evy of octroi on al
types of cloth at the rate of one and a half per cent ad
val orem in respect of Suj angarh Muni ci pal Board by
notification dated 3rd January,1976. 34 wit petitions were
filed before the H gh court chall enging the levy. It was
cont ended inter alia that there was unr easonabl e
di scrimnation between ~the citizens and traders of «cloth
wi t hi n Suj angarh Munici pal -area on the one hand and those of
Jodhpur, Jaipur and other naned towns on the other, as by
aut horising |l evy of octroi at different rates
588
and on different basis discrimnmnation resulted. Reliance was
pl aced on- the decision inthe Abu Board mnunicipal cases but
the Single Judge as also the Division Bench did not
entertain the chal I'enge by relying upon the anended
provision of section 104 of the Act. That is how that group
of appeals too has /conme before this Court hy special |eave.

There is no dispute as to exigibility of octroi. Every
nmuni ci pality under the Act is a body corporate. Section 7 of
the Act provides for it. People residing within each
muni ci pal area can be classified as one group different from
those residing in any other municipality since octroi is to
be levied by the nunicipality as provided in section 104(1)
of the Act subject to the control regarding the rates of
levy by the State CGovernment. The plea of -discrimnation on
the basis of the rates prevalent ~in another nunicipality
cannot be entertained. The scheme in section 104 of the Act
takes note of the position that |ocal conditions and needs
varied and accordingly both in the proviso to sub-section (
I) as also in sub-section (2) ‘itself, enphasis’ on that
feature has been put. It is thus open to the State
Governnment on the basis of local conditions and needs to
prescribe different rates in relation to di fferent
municipalities in the matter of rates of taxes to be |evied.
Varying duty of octroi is, therefore, not open to challenge:
The Division Bench while dealing with the appeals of Abu
Road municipality should have taken note of-the amendnent of
sub-section (2) with retrospective effect.

In some of the nunicipalities the levy is on the val ue
of the goods while in others it is on the ‘basis of the
weight. Here again, the State Governnent seens to  have
applied its mnd and has authorised charge of octroi on
wei ght basis taking into consi derati on t he speci a
circunmstances. In bigger municipalities where there are
whol esal e markets particularly of <cloth, a reduced rate of
octroi has been prescribed to encourage |arger inport. In
smaller nunicipalities where the inport is for direct
consunption the levy is on ad valorembasis at a higher
rate. The State Governnent seens to have also taken into
consideration that in smaller municipalities there is not
much of demand for costly and fine clothes which have hi gher
price while the position is otherwise in bigger municipa
areas. This appears to be the justification for adopting the
wei ght basis in respect of larger nunicipalities and ad
val orem basis for the snmaller municipalities. This again
seenms to be a legitimate basis and we do not think any valid
objection is available against this differential treatnent.
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Lawis well settled that if unequals are treated unequally
there is no discrimnation and Article 14 of t he
Constitution is not available to be invoked.

589

In view of what we have said above, the appeals
preferred by A Minicipal Board of Abu Road wll have to
succeed. They are allowed. Oher group of appeals relating
to Sujangarh Municipality have to be dismssed. Parties are
directed to bear their own costs throughout.

Before we part with the cases we would |like to suggest
that in the backdrop of a consolidating and uniform
muni ci pal |egislation now operating in the field, the State
Government may rationalise the rate structure prevalent in
di fferent municipal areas so that assessnent of octroi would
be convenient, a comobn nethod would be adopted and the
chal | enge which is raised now and agai n-t hough we have made
it clear that it would be conpetent for the State Governnent
to allow varying rates in different municipalities keeping
the provisions in section 104 of the Act in view may be
avoi ded.

H L. C Appeal s al | owed.
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