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PETI TI ONER
SRI CHAND ETC.

Vs.

RESPONDENT:
GOVERNMENT COF U. P. LUCKNOW & CORS

DATE OF JUDGVENT23/ 08/ 1985

BENCH:
VENKATARAM AH, E. S. (J)
BENCH:

VENKATARAM AH, E. S. (J)
M SRA, R B. (J)

Cl TATI ON
1986 AIR 242 1985 SCR Supl. (2) 688
1985 SCC' (4) 169 1985 SCALE (2)351
Cl TATOR | NFO :
F 1986 SC1719 (4)
F 1987 SC1324 - (2)
RF 1992 SC1789 (5)
D 1992 SC1888 (10)
ACT:

Constitution of \ India, 1950, Arts. 32 and 19 (1) (g) -
Delay in performance of statutory duties - \Wether violates
Fundanental Right - s. 68-D, Mdtor Vehicles Act, 1959.

Motor Vehicle Act 1939, 'S. 68 (C) and 68 (D) - Draft
schene to operate stage carriages - Unreasonable delay in
t he approval and publication of the schene - Wether renders
the schene bad in | aw

HEADNOTE:

The State Governnent of Uttar Pradesh after overruling
obj ections approved a draft scheme and published it under
sub-section (3) of section 68-D of the Mtor Vehicles Act
1939 on 29th Septenber, 1959 to authorise the State
Transport Undertaking of Utar Pradesh to operate state
carriages on the inter-state route between Saharanpur and
Delhi to the total exclusion of all other operators. The
validity of the schene was chal |l enged before the H-gh Court
of All ahabad by 50 operators. The Hi gh Court by its judgnent
dated Cctober 30, 1961 directed the State Governnent not to
enforce the approved schene against the said operators and
al so ordered that a fresh enquiry into the question whet her
the schene should be approved or not, be held. The approved
schene becane final as regards other operators. The result
was that while the 50 operators who had filed Wit Petitions
were able to operate their stage carriages on the route,
those who had not filed the wit petitions could not operate
The U.P. State Road Transport Corporati on however comenced
to operate its stage carriage too.

The respondent State Government has not been able to
hear the objections to the scheme as directed by the High
Court in 1961 because of certain orders of injunction passed
by the Civil Courts restraining the State Government from
proceeding with the hearing in suits filed by or at the
instance of one or the other of the 50 operators who have
been running their services on the route all these 24 years.
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The petitioners in their petitions wunder Art. 32
guesti oned the validity of the proceedi ngs pending before
the State CGovernnent pursuant to the draft scheme published
under Sec. 68-C of the Mdtor Vehicles Act 1939.

Allowing the Wit Petitions,

N

HELD: 1. It 18 very strange that Cvil Courts have
i ssued orders of injunction fromtinme to tinme effectively
preventing the State Government from disposing of the
matter. This is a case in which the Cvil Courts should not
have issued orders of injunction st all since such suits are
barred under sec. 9 of the Cote of Civil Procedure. [690 H

2. Delay in performance of statutory duties anbunts to
an abuse of process of law and has to be renmedied by the
Court particularly whenthe public interest suffers thereby.
1691 E-F]

In the instant case, the delay is in the order of 26
years. - The situation created by the unreasonable delay in
the approval of the schene has not nerely resulted in the
violation of Art 14 of the  Constitution but also of the
fundanental right of the ~other operators guaranteed under
Art 19 (1) (g) of the Constitution. Therefore, the draft
schenme published on February 26, 1959 ant the proceedi ngs
whi ch have taken place pursuant thereto are quashed. The
State Governnent is directed not to proceed with the bearing
of the natter. It is open to the State Transport Undert aki ng
to publish a fresh draft schenme wunder Section 68-C of the
Act if it is necessary to do so. [692 C, 691 A-B]

Yogeshwar Jaiswal etc. v. ~State Transport Appellate
Tribunal Os A Il.R 1985 S.C 516, Phool Chand Gupta v.
Regi onal Transport Authority Ujain Os.~ [1985]  Supp. 2
S.C.R 682 foll owed.

JUDGVENT:

ORIG NAL JURI SDICTION : Wit (Petition (Civil) Nos. 1174
and 11851 of 1985.

(Under Article 32 of the Constitution of |ndia)

U R Lalit and B.S. Chauhan for the Petitioner in WP.
No. 1174 of 1985

K. K. Venugopal and R P. Singh for the petitioner in
WP. No. 11851 of 1985.

The Judgrment of the Court was delivered by
690

VENKATARAM AH, J. These two petitions are filed under
Article 32 of the constitution. The petitioners have
guestioned the validity of the proceedi ngs which are pending
before the State Governnment pursuant to a draft ~schene
publ i shed under section 68-C of the Mtor Vehicles Act, 1939
(hereinafter referred to as '"the Act’) on February 26, 1959
proposing to authorise the State Transport Undertaking of
Uttar Pradesh to operate stage carriages on the inter state
route between Saharanpur and Del hi to the total exclusion of
all other operators. After overruling the objections which
had been received in response to the said draft schene the
State CGovernnent approved the schenme and published it under
sub-section (3) of section 68-D of the Act on Septenber 29,
1959. The validity of the said approved scheme was
chal | enged before the Hgh Court of Allahabad by 32
operators. By its judgment dated Cctober 30, 1961 the High
Court of Allahabad directed the State Governnent not to
enforce the approved schenme against the said 32 persons who
had filed the wit petitions and it further directed that
the State CGovernment should hold a fresh enquiry if
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necessary into the question whether the schenme should be
approved or not. Thereafter in another batch of wit
petitions di sposed of on February 7, 1962 a sinmilar order
was passed in favour of 18 other petitioners. The approved
schene, however, becane final as regards other operators.
The result was that while the petitioners who had filed the
wit petitions were able to operate their stage carriages on
the route those who had not filed the wit petitions could
not operate. The U P. State Road Transport Corporation
however comrenced to operate its stage carriages too. Even
though the judgnent was delivered by the H gh Court of
Al l ahabad in the year 1961 it has not been possible for the
State Governnent to consider whether approval should be
given to the draft schene either with or wi t hout
nodi fication as regards the 50 operators pursuant to the
judgrment of the High Court. Al the petitioners in the wit
petitions who were permtted to operate their vehicles have
been running their services all these 24 years. It has thus
resulted i'n discrimnation. W' are informed that the State
Covernment has not been able to hear the objections to the
schene as  per the judgnent of ~the H gh Court because of
certain orders of injunction passed by the Cvil Courts
restraining the State Government from proceeding wth the
hearing, in suits filed by or at the instance of one or the
other of the 50 operators who have been running their
services on the route in question. It is very strange that
the Gvil Courts have issued such orders of i njunction from
time to time thus ef fectively preventing the State
Governnent from di sposing of the matter. W are of the view
691
that this is a case in_which Gvil Courts should not have
i ssued orders of injunction at all since such suits are
barred under section 9 of the Code of Cvil Procedure. Be
that it as it may, the situation created by the unreasonabl e
delay in the approval of the schene has not nerely resulted
in the violation of Article 14 of the Constitution but also
of the fundanmental right of the other operators guaranteed
under Article 19 (1) (g) of the Constitution. This Court in
Yogeshwar Jai swal etc. v. State Transport Appellate Tribuna
and Ors. A Il.R 1985 S.C. 516, has observed at page 518-519
t hus:
"The provisions of section 68C and section 68D of
the Act «clearly indicate that any schene which is
i ntended for provi di ng efficient, adequat e,
econom cal or properly co-ordinated transport
service should be approved either as it is or in a
nodified form or rejected, as the case may be,
wi t hin a reasonabl y short time as any
extraordinary delay is bound to upset all or any
of the factors, nanely efficiency, adequacy,
econony or co-ordination which ought to govern an
approved scheme under Chapter |VA of the Act. On
account of various reasons such as the growth of
popul ati on and the devel opnent of the geographica
area adjacent to the area or route in question
any unreasonabl e delay nmay render the very
proposal contained in the schene antiquated,
out roded and purposel ess. Hence there is need for
speedy di sposal of the case under section 68D of
the Act............ Delay in per formance of
statutory duties anounts to an abuse of process of
| aw and has to be renedied by the court
particularly when the public interest suffers
thereby. Hence if there is an wunreasonably |ong
and unexplained delay in the State GCGovernnent
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passi ng orders under section 68D of the Act, the
Court may issue a mandanus to the State Governnent
to dispose of the case under section 68D of the
Act within a specified time or may in an
appropriate case even issue a wit in the nature
of certiorari quashing the scheme ant wit in the
nature of prohi bition directing the State
CGovernment not to proceed wth the consideration
of the schene published under section 68C of the
Act because section 68D does not confer an
unfettered discretion on the State Governnment to
deal with the case as it |I|ikes. The power under
section 68D has to be exercised having due regard
to the public interest."
692
Foll owi ng the observations in the above decision in
Yogeswar Jai swal’ s case (supra), in Phool Chand Gupta V.
Regi onal Transport Authority, Ujain & Os. [1985] Supp. 2
S.C. R 682 we have quashed a draft schene published in the
year 1965 since-it had not been approved by the State
CGover nrent _of —Madhya Pradesh and had not been published as
requi red under section 68-D of the Act even though a period
of 20 years had el apsed fromthe date of publication of the
draft schenme. 1In the instant case the delay is in the order
of 26 years. In viewof the above decisions we allow these
wit petitions and quash the inpugned schene published on
February 26, 1959 and the proceedi ngs whi ch have taken pl ace
till Now pursuant thereto and direct the State Governnent
not to proceed with ‘the hearing of the matter. It is now
open to the State Transport Undertaking or Uttar Pradesh to
publish a fresh draft schene under section 68-C of the Act
if it 18 of opinion that it is necessary to do 80. W,
however, permit the State Transport Undertaking to run the
stage carriage vehicles which it is now running on the route
in question wunder pernmits issued pursuant to the schene
which is now quashed, till 28.2.1986 or till they are
repl aced by tenporary permits to be issued under sub section
(LA) of section 68-F of the Act after the publication of a
fresh draft schenme or by permts issued under Chapter |V of
the Act, whichever is earlier.
The wit petitions are accordingly allowed. There shal
be order as to costs.
M L. A Petitions all owed:
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