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CASE NO. :
Appeal (civil) 439 of 2007

PETI TI ONER
Ms B.G Shirke Construction Technol ogies (P) Limted

RESPONDENT:
The Addl. Comm ssioner of Conmmerci al Taxes

DATE OF JUDGVENT: 02/02/2007

BENCH
Dr. ARIJIT PASAYAT & S. H. KAPADI A

JUDGVENT:
JUDGMENT
(Arising out of S.L.P.~(C No. 21522 of 2005)

Dr. ARIJIT PASAYAT, J.

Leave granted.

Chal l enge in this appeal is to the judgnent rendered by a
Di vi sion Bench of the Karnataka H gh Court dismissing the
appeal filed by the appellant under Section 24(1) of the
Kar nat aka Sal es Tax Act, 1957 (in short the 'Act’).  Appellant
called in question legality or otherwi seof the orders passed by
the Additional Comm ssioner of Commercial Taxes, Zone-II
Gandhi nagar, Bangal ore, dated 12.6.2002.

Background facts in a nutshell are as foll ows:

The appellant is a deal er registered under the provisions
of the Act. It is borne on the files of the Deputy Conmi ssioner
of Commerci al Taxes (Assessnent), 46th G rcle, Bangal ore. The
main activity of the appellant is construction of mass houses
for Karnataka Housing Board. For its business activity, the
appel | ant manufactures pre-fabricated pillars, colums,
beans etc., and then those itens are used for the execution of
the civil works contract.

During the financial year ending on 31.3.1996, i.e.
assessment year 1995-96 the assessee had purchased Tower
Cranes from anot her registered deal er and had avai led
concessional rate of tax at 4% on the said purchases by
produci ng decl aration Form No.37. While conmputing the tax
liability of the assessee for the assessment year 1995-96, the
assessing authority had noticed that the Tower Cranes so
purchased by the assessee are nothing but machi nery covered
under SI. No.1(iii) of Part 'M of the Second Schedule to the Act
and since the company had not fulfilled all the conditions
prescri bed under the notification No.FD.43. CSL 94(iv) dated
31.3.1994, it was not eligible to claimany benefit under the
notification and, therefore, had initiated proceedi ngs under

Section 8-A (5)(a) of the Act. |In the said proceeding, it was the

stand of the assessee-appellant that it is an industrial unit
located in the State and the purchase of the machinery made
by it is used in the manufacturing of goods for sale and,
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therefore, eligible and also entitled to take the benefit of the
notification issued by the State Governnent dated 31.3.1994.

The assessing authority, after considering the objection of the
assessee, came to the conclusion that the nature of the

busi ness activity carried on by the assessee is not one of

manuf acturing or processing of goods for sale and, therefore, it
has contravened the specified conditions under the

notification. Accordingly, he raised a demand of an anount
equal to the difference between the tax payable and tax paid
amounting to Rs. 10,71, 745/- and al so penalty anobunting to

Rs. 18, 00, 531/ - as envi saged under Section 8A(5)(a) of the Act.

Aggri eved by the aforesaid order, the assessee carried the
matter in an appeal before the first appellate authority. The
said authority all owed the appeal and set aside the orders
passed by the assessing authority, on the ground that the
assessee satisfiedall the conditions prescribed in the
notification and, therefore, was entitled to take the benefit of
the notification i ssued by the State Governnent dated
31. 3.1994.

The Additional Comm ssioner of Commercial Taxes, being
of the view that the order passed by the first appellate
authority is erroneous and also prejudicial to the interest of
the revenue, initiated proceedi ngs under Section 22-A (1) of
the Act, and canme to the conclusion that the first appellate
authority was not justified in allow.ng the appeal and in
setting aside the order passed by the assessing authority
dated 3.3.2001. The revisional authority, who revised the
orders passed by the first appellate authority assigned severa
reasons. However, the anount of penalty was reduced by 50%
Appel lant filed an appeal under Section 24(1) of the Act.

Stand of the appellant before the H gh Court was that the
Assessing Authority was not justified in holding that the
assessee had contravened the conditions specified in the
notification issued by the State Governnent dated 31.3.1994
and, therefore, levy of penalty under Section 8A(5)(a) of the Act
was not justified. On the contrary, stand of the respondent-
State was that since the assessee did not satisfy all the
conditions specified in the notification, the Assessing
Authority as well as the Revisional Authority were justified in
directing the assessee to pay the ampbunt equal to the
di fference between tax payable and the tax paid under the Act
and also in levying the penalty for contravention of the
conditions specified in the notification dated 31.3.1994. The
Hi gh Court after analyzing the notification came to hold that
the order passed by the authorities did not warrant any
interference.

Learned counsel for the appellant subnmitted that the
authority enmpowered to issue the notification had nade it
abundantly clear that the deal er who effects the sal e of
machi nery can take the benefit of the notification only after
fulfilling the other two conditions nmentioned in the notification
i.e. (1) that the deal er should produce a declaration in Form
37 duly filled and signed by the manufacturing industrial unit
i.e. the purchasing dealer and (2) satisfactorily prove that what
has been sold to a registered dealer is an industrial input for
use by himit as a conponent part of raw material or packing
material for manufacture and sale inside the State.

The Hi gh Court observed that what was purchased by the
appel l ant by the appellant is a "Tower Crane". By no stretch
of imagination the High Court observed that "Tower Crane"
woul d be considered as an industrial input for use either as a
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'conmponent part’ or as a 'raw material’ of any other goods.
Accordingly, the appeal was dism ssed as noted above.

In support of the appeal, |earned counsel for the
appel l ant submitted that a narrow construction has been put
on the expression "industrial input”. By giving a broader
interpretation, it should have been held that the appellant was
entitled to get the benefit of the notification

Per contra, |earned counsel for the respondent supported
the judgnent and orders of the authorities bel ow and the
i mpugned judgnent of the Hi gh Court.

In order to appreciate the rival subm ssions the
notification which fornms focal point of controversy is to be
guoted. The sane reads as foll ows:

"In exercise of the powers conferred by Section
8- A of 'the KST Act, 1957 (Karnataka Act 25 of
1957, the Government of Karnataka hereby
reduces with effect fromthe first day of April
1994, the rate of tax payable by a deal er under
Section 5 of the said Act to four per cent on

(i) raw edi bl e /oi |l “when sold to a
manuf acturer in the State for
processing of refined oil; and

(ii) Machi nery covered under Sl.

No. 1(iii)(a) of part Mof Il Schedul e
when sold to an Industrial Unit
located in the State for use by such
unit in the manufacturer or
processi ng of goods for sale.

Subject to the condition that the dealer
produces before the assessing authority a
declaration in Form 37 duly filled in and
signed by the said manufacturer or industria
unit, as the case nmay be and subject to further
condition that all the provisions relating to
taxation of industrial inputs under Section 5-A
of the said Act shall apply nmutatis mutandis to
the notification."

Stand of the appellant before the H gh Court and in this
appeal is that the appellant is a civil contractor and it
manuf actures pre-fabric beans and colum for sal e and,
therefore, is an industrial unit. Though the H gh Court had
reservation about accepting this stand, it held that it did not
i ntend exam nation of that issue. The expressions "industria
i nputs" '"conmponent parts" and "raw material" have been
expl ained in the explanati on appended to this provision itself.
The expression "industrial inputs" neans either conponent
part or raw material or packing material. The expression
material" neans any material from which another product can
be made t hrough the process of nanufacture, either by itself
or in combination with another nmaterial; or a processing of
any other solvent (including chemcals) used for testing
anal ysis or research used in the solvent extraction process or
a catalyst required in the manufacturing process, but it does
not include fuels and consunabl e stores of simlar types. Al
these conditions require to be satisfied by the dealer effecting
the sale of machinery of all kinds to an industrial unit to claim
reduced rate of tax under the notification

raw
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There is no dispute that a crane is a hoisting nmachine
used to Iift and nmove heavy loads. There are different types of
cranes and Tower Crane is one such crane which is nostly
used to construct high rise buildings. It has been noted by the
H gh Court that npbst Tower Cranes also called "dinbing
Cranes", have built in jacks that raise the cranes through
openings in the floor as the building goes up. The cranes are
taken apart and | owered after conpletion of the buildings. As
rightly observed by the H gh Court the Tower Cranes cannot
be considered as industrial inputs for use either as a
conponent part or as a raw material of any other goods.

The residual question is the quantum of penalty. The
Assessing Authority had i nposed penalty of Rs.18, 00, 531/-
The sum was reduced to 50%of the anpbunt by the revisiona
authority. Section 8A(5)(a) which is relevant provision relating
to inposition of penalty reads as foll ows: -

"Where any restriction or condition specified
under sub Section (2) in respect of goods
taxabl e at the point of sale is contravened or is
not observed by the purchaser of such goods,
notw t hst andi ng that such a purchaser is not

a dealer or that the sale value of such goods is
| ess than the turnover specified in sub Section
(5) of Section 5, such purchaser shall be liable
to pay an anpbunt equal to the difference

bet ween the tax payable at the rates specified
under the Act and the tax paid at the rates
speci fied under the notification on the goods
purchased in respect of which such

contravention or non-observance has taken

pl ace, as if the provision of the notification
under sub-Section (1) did not apply to such
purchases and in addition, such purchaser

shall also be liable to pay by way of penalty a
sum not exceedi ng the anount equivalent to

the anpbunt of tax leviable on the sale price of
such goods."

The outer limt of the anpunt of penalty is a sum not
exceedi ng the anount equivalent to the anbunt of tax leviable
on the sale price of the goods. It has been accepted by the
respondent that the anmpunt of tax payable is Rs. 10, 28,875/ -
though originally it was calculated at Rs. 10,71, 745/-. The
appel | ant had purchased the Tower Cranes to the extent of
Rs.1,71,47,917.80 in the year 1995 and had avail ed
concessional rate of tax of 4%on the said purchase by
produci ng declaration in Form 37 i.e. declaration prescribed
under Section 5A of the Act.

Learned counsel for the appellant has submtted that
there was a finding recorded by the Joint Conm ssioner of
Conmer ci al Taxes (Appeal s) under Section 20(5) of the Act
that the order of the Assessing Authority inposing tax and
penalty was not nmintainable. The revisional order passed by
the Additional Conmi ssioner, Conmercial Tax under Section
22(A) (1) of the Act set aside such order. Since there was a
finding in favour of the assessee-appellant, the inevitable
conclusion is that the claimof the assessee to avai
concessional rate of tax was based on a possible view W find
no substance in that plea. Revisional authority has
el aborately di scussed the | egal and factual position to
concl ude that the claimmade by the assessee-appel |l ant was
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unt enabl e and not sustainable. |In fact, the H gh Court has

al so anal ysed the position in great detail as noted above. W
concur with the view expressed by the Hi gh Court about the
non-acceptability of the claimand [evy of tax and penalty.
However, so far as the question of quantum of penalty is
concerned, it is to be noted that the |egitimte anmount which
was to be collected by the Revenue was not deposited by the
assessee- appel | ant because of the claimat concessional rate of
tax. Considering the quantum of tax involved and the period

for which the anount was wi thheld, we are of the view that

| evy of penalty of rupees five | akhs woul d suffice. The anpunt
shal | be deposited within a period of one nonth fromtoday if
not al ready done. The appeal is allowed, so far as the quantum
of penalty is concerned only and di snm ssed so far as ot her
aspects are concerned. ~There shall be no order as to costs.




