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ACT:

Indian Inconme-tax Act (11 of 1922)--"Prem unf and

“rent"-Distinction--Premium paid in i nstal ment s- - Whet her

capital gains or revenue receipts.

HEADNOTE:

The assessee |leased out its tea estates for a period of
ten years in consideration of a sumas and by way of prem um
and an annual rent to be paid by the lessor to the assessee.
As premium a part the sumwas paid at the time  of the
execution of the | ease and the bal ance was spread /over in
ten annual instalnments; and the annual rent was payable in
nonthly instalnents. The annual instal nent paid-as premum
was taxed by the Incone Tax authorities as revenue receipt
of the assessee. On reference, the High Court held to be
capital gains. In appeal by certificate.

HELD: The annual instalnent paid as prem um was
capi tal gains.

Wen the interest of the lessor is parted for a price
the price paidis premumor salanm. But the periodica
paynments nade for the continuous enjoynent of the benefits
under the |lease are in the nature of rent. The fornmer is a

capital inconme and the latter a revenue receipt. There may
be circunstances where the parties nmay canoufl age the rea
nature of the transaction by using clever phraseology. In

some cases, the so-called premiumis in fact advance rent
and in others rent is a deferred price. It is not the form
but the substance of the transaction that matters. The
nonencl ature used nmay not be decisive or conclusive but it
hel ps the court, having regard to the other circunstances,
to ascertain the intention of the parties. Premumcan be
paid in a single payment or by instalments. The real test
is whether the said amunt paidin a lump sum or in
instalments is the consideration paid by the tenant for
being let into possession.. [813 H, 814 E-(G

Raja Bahadar Kamakshya Narain Singh of Rangarb v.
Comm ssioner of Incone-tax, Bihar and Orissa, (1943) 11
. T.R 513, Menber for the Board of Agriculture Income-tax
Assam v. Sindhurani Chaudhurani, (1957) 32 I.T.R 169, and
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Chintamani Saran Nath Sah Deo v. Conmm ssioner of |ncome-
tax, Bihar and Orissa, (1961)41 |I.T.R 506, appli ed.

The parties, who were businessnmen well-versed in their
trade, nust be assunmed to have , known the difference between
the two expressions "premunt and 'rent , and they had
designedly used those two expressions to connote two
di fferent paynments. The annual rent fixed was a considerable
sum of Rs. 54,500/- and the prem um when spread over 10
years would work out to Rs. 22,500/- a year. There was no
reason, therefore, to assunme that the parties canouflaged

their real intention and fixed a part of the rent in the
shape of premium The L/P(D)5SCI--13
812

nere fact that the prem umwas nmade payable in instal nents
could not obviously be decisive of the question, for that
nm ght have been to accommodate the | essee. [815 B, (]

The construction based on the clause in the | ease deed
that on the de.fault in the paynents of the instal ments of
the premiumor rent, the lessor shall be entitled to recover
the bal ance of the unpaid premiumand not the entire bal ance
of the premium really ignores the maiin terns of the |ease.
In the context of the other clauses, this clause could not
be so construed as to override or conme into conflict wth
the main terns of the | ease deed. [815 H, 816B]

JUDGVENT:
Cl VI L APPELLATE JURI'SDI CTI ON: C Vil Appeal No. 150 of 1964.

Appeal fromthe judgnment and order dated March 22, 1960,
of the Assam Hi gh Court in Incone-tax Reference No. 7 of
1959.

N.D. Karkhanis and R N. Sachthey, for the appellant.
Sanpat Ayyangar and J.P. Goyal, for the respondent.
The Judgrment of the Court was delivered by

Subba Rao, J. By a registered |ease deed dated March
31, 1950, the assessee-conpany, respondent herein, |eased
out two tea estates naned "Panbari Tea Estate" and "Barchol a
Tea Estate", along with nachinery and buil di ngs owned and
held by it, in Darrang, in the State of Assam to a firm
named Messrs. Hiralal Randas for a period of -ten vyears
commencing from January 1, 1950. The | ease was executed in
consideration of a sumof Rs. 2,25,000/as and by way of
prem um and an annual rent of Rs. 54,000/- to be paid by the
lessee to the lessor. The premium was nade payable as
follows: Rs. 45,000/- to be paid in one lunp sumat the tine
of the execution of the | ease deed’ and the bal ance of Rs.
1,80,000/in 16 half yearly instalnents of Rs. 11,250/- on or
bef ore January 31 and July 31 of each year. The annual / rent
of Rs. 54,000/- was payable as follows: Rs. 1,000/- per
nonth to be paid on or before the last day of each nonth,
making in all Rs. 12,000/- per year, and the bal ance of Rs.
42,000/ - on or before Decenber 31 of each year. On February
25, 1957, for the assessnent year 1952-53, the |ncone-tax
Oficer nade the assessnment treating the instalnent of Rs.
11, 250/ - paid towards the premumin the relevant accounting

year as a revenue receipt of the assessee. On appeal, the
Appel | ate Assi stant Comm ssioner confirnmed the order of the
I ncome-tax O ficer. On further appeal, the I ncome-t ax
Appel l ate Tribunal also held that the premumwas really the
rent payable under the | ease deed and, therefore, it was

chargeable to income-tax. At the instance of the assessee,
the Tribunal referred the followi ng question to the High
Court under s. 66(1) of the Income-tax Act, 1922, herein
after called the Act:
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"Whet her on the facts and in t he
ci rcunst ances of the <case and upon t he
construction of the terns of the |ease, dated
31st March 1950, the sum of Rs. 11, 250/-
received by the assessee during the vyear of
account is revenue or capital receipt”.

813

The High Court held that the said sum of
Rs. 11,250/- received by the assessee during
the year of account was a capital receipt and
answer ed the question accordingly. On a
certificate issued by the High Court, this
appeal has been filed by the Revenue in his

Court.
The short  question that arises in this
appeal ~is whether the amount described as

premiuminthe | ease deed is really rent and,
therefore, a revenue receipt. Before we | ook
at the |lease deed it will be convenient to
notice briefly the law pertaining to the
concept of premum which is also described as
sal ami .

The ~ di stinction between prem um and rent
was brought out by the Judicial Comrittee in
Raj a Bahadur Kamakshya Narain Singh of
Rangar h v. Conmi ssioner of | ncone-tax, Bihar &
Oissa (1) thus:

“I't (salam) is a single paynent nade for
the acquisition of the right of the |essee to
enjoy the benefits granted to them by the
| ease. That general right ~may -properly be
regarded as a capital asset, and the noney
paid to purchase it may properly be held to be
a paynment on capital _account. But t he
royalties are’ on a different footing

It is true that in that case the | eases were granted for
999 vyears; but, though it was one of the circunstances, it
was not a decisive factor ,in the Judicial Conmittee com ng
to the conclusion that the salanmi paid under the | eases was
a capital asset. This Court in Menber for the Board of
Agriculture I ncone-tax, Assamv. Sindhurani Chaudhurani (2)
defined "salam " as foll ows:

"The indicia of salami are (1) its ~single
non-recurring character and (2) paynent prior
to the creation of the tenancy. It is the
consi deration paid by the tenant for being |et
into possession and can be neither rent nor
revenue but is a capital receipt in the hands
of the landlord."

It is true that in that case the payment was paid 'in a
single lunp sum but that was not a conclusive test, for
salanmi can be paid in a single paynent or by instalnents.
The real test is whether the said anpbunt paid in a lunp sum
or ininstalments is the consideration paid by the tenant
for being let into possession. This Court again in
Chi ntamani Saran Nath Sah Deo v. Conmi ssioner of |ncomne-tax,
Bi har & Orissa(l) considered all the relevant decisions on
the subject in the context of |licences granted to the
assessee to
(1) [1943] 11 I.T.R 513, 5109.
(2) [1957] 32 I.T.R 169.
814
prospect for bauxite in sonme cases for 6 nmonths and in
others for a year or two and observed

"The definition of salam was a general one, in that it
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was a consideration paid by a tenant for being let into
possession for the purpose of creating a new tenancy."
Applying that test this Court held in that case that under
the said licences there was a grant of a right to a portion
of the <capital of the licensor in the shape of a genera
right to the capital asset.

In view of these three decisions it is not necessary to
multiply citations.

Under s. 105 of the Transfer of Property Act, a |ease of
i movabl e property is a transfer of aright to enjoy the
property nade for a certain tine, express or inplied or in
perpetuity, in consideration of a price paid or prom sed, or
of nmoney, a share of crops, service or any other thing of
val ue, to be rendered periodically or on specified occasions
to the transferor by the transferee, who accepts the
transfer on such terms.  The transferor is <called the
| essor, the transferee is called the |lessee, the price is
called ~the premium and the noney, share service or other
thing to be so rendered is called the rent. The section
therefore, ~brings out the distinction between a price paid
for a transfer of a right to enjoy the property and the rent
to be paid periodically to the lessor. Wien the interest of
the lessor is parted with for a price, the price paid is
prem um or salam . But the periodical payments made for the
conti nuous enjoynent of the benefits under the lease are in
the nature of rent. The former is a capital inconme and the
latter a revenue receipt. There may be circunstances where
t he parties may canoufl age the real nat ure of
transaction by using clever phraseology. |In sonme cases, the
so-called premumis in fact advance rent and in others rent
is deferred price. It is not the form but the substance of
the transaction that matters. The nonencl ature used nay not
be decisive or conclusive but it hel'ps the Court, ' having
regard to the other circunstances, to ascertain t he
intention of the parties.

Bearing the said principles inmnd let wus scrutinize
the |ease deed dated March 31, 1950. Under that /docunent
interest in two large tea estates conprising 320 acres and
305 acres respectively under tea, along with the bungal ows,
factory buildings, houses, godowns, cooly lines and other
erections and structures, was parted by the lessor to the
| essee for a period of 10 years; and during that period the
| essee could enjoy the said tea estates in the ~nmanner
prescribed in the docunment. Under the docunent, therefore,
there was a transfer of substantive interest of the lessor
in the estates to the |l essee and a confernent of a right on
the lessee to use the said estates by exploiting the sane.
Under cl. 4 of the | ease deed for the transfer of the right
a premumof Rs. 2,25,000/- had to be

815
paid to the lessor and for using the estates the | essee had
to pay. an annual rent of Rs. 54,000/-. Both the ‘prem um

and the rent were payable in instalnents in the nmanner
provided in the docunent. The parties were businessnen
presunably well-versed in the working of tea estates. They
must be assuned to have known the difference between the two
expressions "premuni and "rent"; and they had designedly
used those two expressions to connote two di fferent
paynent s. The annual rent fixed was a considerable sum of
Rs. 54,000/- and the prem um when spread over 10 years,
woul d work out to Rs. 22,500/- a year. There is no reason

therefore, to assune that the parties canouflaged their rea

intention and fixed a part of the rent in the shape of
premium The nere fact that the prem um was made payable in
instal ments cannot obviously be decisive of the question,
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for that m ght have been to accommpdate the | essee. Nor is
cl. 8 of the | ease deed, on which strong reliance is placed
by the I|earned counsel for the Revenue, a pointer to the
contrary. It reads:

"(1) If any of the aforesaid instalnents
towards the premium or annual rent shal
remain unpaid for two nonths after becom ng
payabl e (whether formally demanded or not) or
if the | essee shall nmake default in paynent to
the Lessor any other sumor any part thereof
in due dates or in observing or performng any
of the covenants, conditions or stipulations
her ei nbef ore contai ned and on the part of the
Lessee to be paid, observed and perforned or
if the Lessee's firmis dissolved except for
reconstruction or if any of the partners of
the Lessee is adjudicated insolvent then and
in~ any such cases it shall be lawful for the
Lessor imediately —or at any time or tines
thereafter upon the dem sed Tea EStates and
prem ses or-any part thereof in the nane of
the whole to re-enter and thereupon this
denmi se shall absolutely determ ne but w thout
prejudice to the rights of the Lessor to
danmages ~or conpensation in. respect of any
breach / of Lessee covenants herein contained
and ' all other rights and renedies including
the right to recover the balance of the
i nstalment unpai d prem umor rent payable in
that particul ar year."

The argurment is that in the case of default contenplated in
this clause it shall be lawmful for thelessor to re-enter

and in that event in terms of cl. 8 he will be entitled only
to recover the bal ance of the instal nent of unpaid | premum
and not the entire balance of t he prem um Thi s

construction, though it appears to be plausible at first
sight, really ignores the mainternms of the |ease. The
default <clause is pressed into service to destroy 'the nain
termof the |lease. Under el. 1 of the |ease deed the sum of
Rs. 2,25,000/- is the consideration by way of premiumto be
paid by the lessee to the lessor. Under cl. 4 thereof the
said entire premium has to be

816

paid in instalnents; under cl. 8 the lessor has the option
to terminate the lease and re-enter the premises in the
circunstances nentioned therein without prejudice to all his
rights under the docunent. One of his rights.is to recover
the premiumin instalnents. The fact that one of the rights
saved is his right to recover the balance of the  instal nent
of unpaid prem um cannot possibly deprive himof _all his
_other rights which are also expressly saved thereunder
The drafting of the clause is not artistic and is  rather
confused; but in the context of the other clauses it ' cannot
be so construed as to override. or come into conflict wth,
the main ternms of the | ease deed.

Thirdly, it was contended that the incone the | essor was
getting under the |ease after 1950, i.e., after t he
execution of the |ease deed, viz., the total of the
instal ments of premiumand rent, was not higher than the
profits he was getting before the |ease and that was an
indication that what was rent really was split up into
premum and rent for ulterior purposes. This argunent is
based upon the following data collected fromthe published
accounts of the assessee-conpany:

Year ended Profit Depr eci a- Net Di vi ded
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tion Profit (tax free)
(1) (2) (3) (4) (5)

Rs. Rs. Rs. %
31st March 1947  ...... 60, 186 8, 665 51, 521 9
31st March 1948  ...... 33,118 7,872 23, 246 9
31st March 1949  ...... 31,581 7,475 24,106 6
31st March 1950 ...... 47,734 17,868 29, 866 12
31st March 1951  ...... 71, 888 17,726 54,162 6
31st March 1952  ...... 33, 213 15, 527 17, 686 6
31st March 1953  ...... 69, 550 15,410 54, 140 6

In the accounts of the year to 31st March 1952 there are
the following three itenms of expenditure:--

Rs.
Transit charges  ......... 10, 605
Legal Expenses ......... 7,518
Gratuity to Managing Director ...... 10, 000
28, 123
Before conparing the figures given for the two periods,
i.e., the  period before March 1950 and t he peri od

thereafter, it is necessary to add back the said three itens
of expenditure totalling

817

Rs. 28,123/- to the net profit of the year ended with 31st
March, 1952; if they were added, instead of Rs. 17,585/-,
the profit would be Rs. 45,809/-. A conparative study of the
said figures discloses a higher return in the second period
than during the earlier period. But an attenpt is made to
show that the figures of the later period .include other
items and if they are deducted the net profit. would be
conparable with that in the earlier period, but there is no
agreed data for this attenpt and it is not possible on the
materi al placed before us to scrutinize the figures. In the
absence of the relevant material it is not possible to
accept the argunent built upon the said figures.

The result is that there is nomaterial placed before
us, either direct or circunstantial, to displace the
description given in the | ease deed to the said amobunts as
premum and to hold that they are not in fact prem um but
only rent. I ndeed, the circunstances nentioned supra
confirmthe said description.

In the result we hold that the Hi gh Court has given a
correct answer to the question submtted to it by the
I ncome-tax Appellate Tribunal. The appeal is dismssed with
cost s.

Appeal dism ssed
818




