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The West Bengal State Electricity Board is in appea
agai nst the Judgment of -the Division Bench of Calcutta H gh
Court. The respondent is the licensee. The |licensee, on 27th
of Decenber, 1989 submitted an application tothe Board for
getting its consent for establishnent of new Therna
CGenerating Station at Budge Budge and a Project Report was
encl osed with the said application. Under Section 44 of the
Electricity (Supply) Act, 1948, [hereinafter referred to as the
Supply Act], no licensee can establish a new generating
station without the previous consent in witing of 'the Board.
Under Sub-section 2A of Section 44, the Board before
giving consent to a |licensee for establishinga new generating
station, shall consult the Authority. The expression
Aut hority has been defined in Section 2(1) —of the Supply
Act to nmean the Central Electricity Authority constituted
under Section 3 of the Act. On 23.2.1990, the Board
accorded sanction under Section 44 of the Supply Act for
setting up a new generating station in Budge Budge with an
installed capacity of 2 x 250 MW Units, operating on
pul veri sed fuel fired boilers. The Board forwarded the
Project Report to the CEA, requesting the authority to
consi der the proposal in the light of likely gap in system
demand that would exist in the year 1995, after taking into
account the plans of the Board to set up the Sagardi ghi
Thermal Project, which was at that point of tinme awaiting
techno- econom c cl earance from CEA. The C.EA
replied to the Board that issues may be resol ved through
CGovernment of West Bengal and intinmated that the techno-
econom ¢ exam nation of the proposal was being wthheld by
CEA till the final views on the natter is conveyed by the
Board. The Board in its letter dated 23rd of April, 1990,
informed the CEA that the issues raised had been resol ved
and the consent already given may be treated as final and,
therefore, CEA may take up the techno-econom c
exam nation. On 29th of January, 1991, CEA conmuni cated
its in principle clearance to the Budge Budge Project,
subject to certain conditions nentioned therein. It also
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i nforned that any cl earance required under Section 44 of the
Supply Act woul d be nade after the Departnent of Power,

M nistry of Energy, Govt. of India, clears the project.
Finally on 11th of Novenmber, 1991, CEA intimated its

cl earance of the Budge Budge Project under Section 44 of the
Act at a total cost of Rs. 1285.70 crores, subject to the
conditions nentioned in the letter. The licensee inforned the
CEA by its letter dated 23rd April, 1992, indicating that there
has been an enhancenent of Project cost which stands

revised to Rs. 2220 crores and requested the CEA to convey

its approval, after exam ning the estimtes and other required
particul ars. On 24th of April, 1992, a revised breakup of the
Project cost was furnished to the CEA. The Governnent of
India, Mnistry of Power by its letter dated 21st October, 1992
intimted its approval of the revised financial plan for the
project at Rs. 1638 crores, with certain conditions nentioned
inthe said letter. The CEA then wote a letter to the

Gover nnent, of West Bengal on 26th of Septenber, 1996

regardi ng escal ati on of the Budge Budge Project cost to

Rs. 2220 crores and it was stated therein that the CEA has not
received any revised cost estimtes fromthe Board though

the same was required under Section 44 of the Supply Act.

The Board then called upon the licensee by its letter dated 4th
of Decenber, 1996 to furnish the detailed break-up of the
cost estimtes as well as the revised cost of the Project which
was then at Rs. 2220 crores. The CGovernnent of West

Bengal , through its Power Departnent al so made

correspondence with the licensee, seeking information as to
whet her the |licensee has submitted the detail ed proposal for
revi sion of the Project cost, as required under Section 44 of
the Supply Act and al so further requested that the copies of
the Project cost be furnished to the Governnment. On 17th of
January, 1997, the licensee wote to the petitioner Board,

gi ving groupwi se break-up of the escal ated project cost as in
July, 1996, anmounting to Rs. 2220 crores and also intinated
that the cost is being revised by the Financial Institution
I.C.1.C.1I. The licensee then inforned the Board by letter
dated 24 of February, 1997 that the revised cost which has
been approved by the financial institution in January, 1997
work out at Rs. 2308 crores. On 30th of July, 1997, the
Board sought for clarification, details and reasonings from
the licensee, regarding the revised cost and those
clarifications were duly comunicated by the licenseeto the
Boar d. Unit | of the Project was comm ssioned on 15th of
Sept enber, 1997 and on 20th of February, 1998, the |icensee
requested the Board to give its consent to the revised project
cost at Rs. 2460 crores, as in the interregnum the project cost
had further got escalated. The Board then constituted a
Conmittee for determning the quantum as to what woul d be

the reasonabl e cost of the Budge Budge Project and the said
Conmittee arrived at a figure at Rs.1853 crores. On 22nd of
May, 1998, West Bengal State Electricity Board approved

the revised cost by Resolution at Rs. 1853 crores and the

same was intimated to the licensee. Along with the

Resol ution, the Conmttees Report al so had been appended.

On 4th of June, 1998, the CGovernnment of Wst Bengal

Depart ment of Power, directed the Board to comruni cate the
deci si on of the Board, approving the revised project cost
under Section 44 of the Supply Act to the licensee. Finally
on 11th of June, 1998, the Board intimated the |licensee with
regard to its approval of the revised project cost of Budge
Budge Project at Rs. 1853 crores under Section 44 of the
Supply Act and along with it forwarded the copy of the

Report of the Conmittee and the M nutes of the Boards

Resol uti on. Since entire project cost furnished by the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

9

i censee had not been approved by the Board, as stated

earlier, the licensee wote a letter to the CEA, requesting him
to refer the dispute to the Arbitration under Section 44(3) of
the Supply Act. Before the CEA, the licensee also filed his
Statement of clains on 16th of Decenber, 1998. The Board,

on the other hand, filed an application under Section 16(2)

and 16(3) of the Arbitration & Conciliation Act, 1996 agai nst
the appointnent of CEA as arbitrator, contending inter alia
that the approval of the revised project cost was not

contenpl ated under Section 44 of the Supply Act and,

therefore, CEA had no authority to arbitrate on the dispute, if

any. Board then filed an application under Section 13(2) of
the Arbitration & Conciliation Act, 1996, challenging the
appoi ntnent of the Arbitral Tribunal. The arbitrator passed

an Award on 13th of July, 1999, dism ssing the applications
filed by the Board under Section 13 and Section 16 of the
Act. The Board then filed a wit petition in Delhi Hi gh
Court, but that was withdrawn with liberty to file in the
appropriate forum ~Arbitrator then passed an award,

determ ni'ng the revised project cost at Rs.2295.57 crores on
12t h of January, 2000. Against the Award, an objection was
filed by the Board, which was heard by a | earned Single

Judge of the Calcutta Hi gh Court. The objection was
essentially on the ground that the dispute regarding escal ated
proj ect cost woul d 'not be a dispute under Section 44 of the
Supply Act and, therefore, provisions contained in Section
44(3) will not apply and consequently, the Award is w thout
jurisdiction and a nullity. The licensee, on the other hand
reiterated before the Single Judge that the project cost as well
as the revised project cost would be a matter com ng under
Section 44 of the Supply Act and, therefore, any dispute in
relation to the same would be arbitrable under Section
44(3). It was also contended that all the parties nanely the
i censee, the Board, the State CGovernment, as well as the

El ectricity Authority have understood that the project cost
was the matter covered under Section 44 and, therefore, it
woul d not be open for the Board to take a stand that such
project cost is outside the purview of Section 44 and as such
is not arbitrable under Sub-section (3) of Section 44 of the
Supply Act. The |earned Single Judge on an anal ysis of
Section 44 of the Supply Act, was persuaded to accept the
contention of the Board and held that the subject matter of
arbitrati on was beyond the scope of the statutory provision
under Sub-section (3) of Section 44 and as such the award
passed by the Electricity Authority is without jurisdiction and
is liable to be set aside. The |icensee being aggrieved by
the aforesaid order of the | earned Single Judge, filed an
appeal before the Division Bench and the Division Bench of

Cal cutta Hi gh Court by the inpugned judgnent, having

al l owed the appeal, on setting aside the conclusions and
finding of the Single Judge, the present appeal by grant of
speci al | eave has been filed in this Court by the Board.

M. V.R Reddy, the | earned senior counsel, appearing
for the appell ant-Board, contended that on a plain reading of
Section 44 of the Supply Act, it is difficult to conprehend
that the approval of the project cost cones within the
purvi ew of the said Act and as such any dispute relating to
the project cost, will not be a dispute arising out of the
provi sions contained in Section 44 and as such is not
arbitrabl e under Sub-section (3) of Section 44 of the Supply
Act . M. Reddy further contended that it is true that the
Board itself has approved and given its consent to the revised
cost to the tune of Rs. 1853 crores, but that was under the
pressure fromthe State CGovernment and such deci sion of the
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Board cannot be construed to bring within the sweep of
Section 44 of the Act, any dispute on the project cost. M.
Reddy al so urged that Section 44 of the Supply Act, confers
power on the Board to give consent in witing for
establ i shnent of a new generating station or to extend or

repl ace any major unit of plant or works pertaining to the
generation of electricity in a generating station and under the
provi so to Sub-section (1) of Section 44, such a consent can
be withheld within three nmonths fromthe date of receipt of
an application only under two contingencies, as provided in
Clauses (a)(i) & (ii). According to M. Reddy, on a fair
readi ng of the provisions contained in Section 44 of the
Supply Act, the question of approval of the project cost of a
generating station, would not come within the anbit of
Section 44 and as such, the Division Bench of Calcutta H gh
Court committed serious error.in holding that the dispute
relating to the project cost is an arbitrable dispute under
Section 44(3) of the said Act.

M. Shanti Bhushan, the | earned senior counsel
appearing for the |Iicensee-respondent, on the other hand
contended that all the parties nanely the CEA, the
Gover nment of West Bengal and the Board have all al ong
understood that the project cost cones within the purview of
Section 44 of the Act’ and various docunents woul d establish
the aforesai d understandi ng of the provisions of the Act.

That being the position and parties having acted on the said
under standi ng and the Board itself having approved the

proj ect cost on 22.5.1998 at Rs. 1853 crores, and thereby
havi ng exerci sed power under Section 44, is not entitled to

rai se the question that the cost of the project would not cone
within the purview of Section 44 and, therefore, the dispute
inrelation to the project cost, cannot be an arbitrable dispute
under Section 44(3) and consequently, chall enging the
jurisdiction of the arbitrator. M. Shanti Bhushan al so
contended that Boards power to w thhold consent in the

event the Board can show to the applicant that the el ectricity
required by himcould be nore economcally obtained within

a reasonable tine from another appropriate source, as

provided in Section 44(1) proviso (b)(ii) indicate that the
Board must know the project cost of the applicant or else it
will not be possible for the Board to find out whether the
required electricity could be economically obtained fromany

ot her appropriate source. That being the position, the project
cost would be a matter within the anbit of Section 44 and
consequently, any dispute relating to the project cost will be
an arbitrable dispute under Section 44(3). M. Shanti

Bhushan further urged that the cost of the project being an
essential particular, required to be furnished in every
application filed under sub-section (1) of Section<44, on the
basi s of which, the Board has given a consent, any escal ated
revised cost will be a material variation to the said particular
for which a further consent of the Board woul d be necessary
under sub-section (2) of Section 44. |In the case in hand, the
Board in fact has given its further consent to the revised cost
of Rs. 1853 crores, and thus the dispute arises between the
Board and the licensee with regard to the said revised cost in
respect of which, further consent has been given by the Board
and in this view of the matter, the Division Bench of the
Calcutta High Court was fully justified in holding that the
dispute is in relation to the provisions contained in Section 44
and as such arbitrable and the Award cannot be held to be

wi t hout jurisdiction.
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In view of the rival subnissions, the sole question that
arises for consideration is whether a dispute relating to
escal ated project cost of a generating station would cone
within the purview of sub-section (3) of Section 44 of the
Supply Act? The M nistry of Power, CGovernment of India

is primarily responsi ble for devel opnent of electrical energy
in the country. It is concerned with perspective planning,
policy fornmulation, processing of projects for investnent

deci sions, nmonitoring of the projects, training and nmanpower
devel opnent and the administration and enact ment of
legislation with regard to power generation, transm ssion

and distribution. It is also responsible for the adm nistration
of the Supply Act as well ‘as the Indian Electricity Act, 1910.
CGovernment of India, under the Mnistry of Power,

constituted the Investnent Pronotion Cell as a nodal agency

to provide informati on and assi stance to prospective
entrepreneurs in the electricity sector. Setting up of the
aforesaid Cell _provided initiative to involve the private
sector in power generation in a much bigger way. It provides
i nformati'on-on the policy regarding private sector

partici pation-and provi des gui dance on the clearances to be
obt ai ned and the nodalities for obtaining these. Under
Section 3 of the Supply Act, 1948, a statutory body has been
constituted, called the Central Electricity Authority [for short
CEA] . This authority is charged with the responsibilities

to devel op a sound, adequate and uniform National Policy in
relation to the control and utilization of national power
resources. The said authority al so conducts the techno-
econom c apprai sal of the Project reports in respect of setting
up of generating stations in the country. Under the aforesaid
Supply Act of 1948, the Boardis constituted by the State
Government and the main functions of the Board are to
generate, transnmt and distribute electricity in coordination
with the generating companies, if any, operating in the State
and with the Central Covernment or any other Board or

agency having control over a power system transmi ssion

and distribution of electricity within the State; and exercise
of control in relation to generation, distribution and
utilization of electricity within the State. A Licensee is one,
who has been granted a license by the State Governnent, in
consultation with the State Electricity Board to supply energy
in any specified area, under Section 3 of the Indian
Electricity Act, 1910 as well as Supply Act of 1948.
CGenerating conmpany is set-up under Section 15A of the

Supply Act. The Parlianment has enacted the Electricity

Regul atory Commi ssions Act of 1998, under which the

Central Electricity Regul atory Conm ssion has been set up

the main functions of which are to regulate the tariff of
generating conpani es owned or controlled by the Central
Covernment, to regulate the tariff of generating conpanies

ot her than those owned or controlled by the Centra

CGovernment and to regulate the inter-State transm ssion of
energy including tariff of the transm ssion utilities.  Besides,
it regulates inter-State bulk sale of power and to aid and
advi se the Central Government in formulation of tariff

policy. This Regul atory Conm ssion has been constituted

since 24th of July, 1998. Under Section 17(1) of the
Regul at ory Commi ssions Act of 1998, even the State

Electricity Regul atory Commission is envisaged. In the case
in hand, we are not concerned with the Regul atory

Conmission or its role. The respondent, admittedly is the
licensee. Under the Electricity (Supply) Act, 1948, Chapter
V deals with the preparation and sanctioning of schene.
Ordinarily, the Board or a generating conpany nay prepare a
schene relating to the establishnent or acquisition of
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generating stations, sub-stations or transm ssion |lines and
such schene estimated to involve a capital expenditure
exceedi ng such sum as nay be fixed by the Centra

Government by notification in the official Gazette, mnust get
the concurrence of the authority. Section 29 occurring in
Chapter V, provides the procedure to be adopted and Section

30 deals with the matters required to be considered by the
authority before concurring to a schene, subnmitted to it

under sub-section (1) of Section 29. Apart fromthe Board

or a generating company being the author for production of
power, any licensee also has a right to establish new
generating stations, as provided in Section 44 of the Supply
Act . The provision contained in Section 44 is an

i ndependent one and has nothing to do with the genera

schene, contenpl ated inChapter V and the provisions of
Section 44 start with a non obstante clause. Under Sub-
section (1) of Section 44, it shall not be lawful for a |icensee,
except with the previous consent in witing of the Board to
establish or acquire a new generating station, but such a
consent  being sought for, the Board has a limted right within
the prescribed period to withhold the consent, if the Board
gives an undertaking to the licensee that it is conpetent to,
and will, within twenty four nonths fromthe said date,

afford to the licensee, a supply of electricity sufficient for his
requi renents, pursuant to his application or if the Board
shows to the applicant that the electricity required, could be
nore econom cally obtained within a reasonable tine from

anot her appropriate source, then it can w thhold the consent,
requi red under Section 44(1), but that again has to be done
within three nonths fromthe date of receipt of the

appl i cation. It woul d thus appear that the Board can

wi t hhol d the consent under two clauses of Section 44(1)
proviso (a), but that has to be within three nonths fromthe
recei pt of the application. Section 44(2) of the Supply Act is
materials for our purpose and the sane nay be extracted

her ei nbel ow i n ext enso:

Sec. 44(2). There shall be stated .in every
application under this section such particulars as
the Board may reasonably require of the station

pl ant or works, as the case may be, in respect of
which it is made, and where consent is given
thereto, in acting in pursuance of such consent,

the applicant shall not, w thout the further consent
of the Board, make any material variation in the
particul ars as stated

A plain reading of the aforesaid sub-section would indicate

that an applicant is bound to furnish all such particulars

whi ch the Board nay reasonably require to enable the Board

to give its consent and where a consent is given, then while
acting in pursuance of that consent, the applicant shall not

wi t hout further consent of the Board, make any nateria
variation in the particulars, so stated. If the project cost is
one of the particulars required to be given by an applicant,
whi | e maki ng an application under sub-section (1) of Section

44, then in the event, Board gives the consent and while
acting in pursuance of that consent, the project cost varies,
then for such variation, further consent of the Board would be
necessary, as provided under sub-section(2) of Section 44.

Since the Board could withheld the consent, if it shows to the
applicant that the electricity required by himcould be nore
econom cal ly obtained within a reasonable tine from anot her
appropriate source, to arrive at such conclusion, it would be
reasonable to infer that the applicant nust indicate the project
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cost inits application for consent. If the project cost is not
indicated in the application for consent, then the Board will
not be in a position to find out whether the electricity
required by the applicant could be nore economically

obt ai ned from anot her appropriate source within a reasonabl e
time and, therefore, in our viewit is necessary for every
applicant while invoking power of the Board under sub-

section (1) of Section 44 to obtain the previous consent in
witing for establishnent of a generating station to indicate
the cost of the project. Thi s being the position, where
consent is received on the basis of the project cost indicated
in the application, while acting in pursuance of such consent,
if the project cost varies, then it would be a material variation
of an inportant particular and consequently, a further consent
of the Board woul d be necessary under sub-section (2) of
Section 44. In the case in hand, the original consent of the
Board had been obtai ned and while acting in pursuance of

such consent, it was found that the project cost has got
escal at ed ‘and application for further consent was made to the
Board and the Board al so didaccord.its further consent at Rs.
1853 crores, which was comuni cated to the applicant-

licensee. \VWhile the applicant-licensee had indicated the

revi sed project cost at a nmuch higher figure but the Board
approved the revised cost at Rs.1853 crores and this further
consent on the basis of revised cost can only be under sub-
section (2) of Section 44 and in fact the Board al so

conmuni cated the same in the purported exercise of power

under sub-section (2) of Section 44. The further consent in
respect of the revised project cost having been given under
sub-section (2) of Section 44, a dispute didarise within the
anmbit of sub-section (3) of Section 44 and, therefore, the

aut hority concerned contenpl ated under sub-section (3) of
Section 44, gets jurisdiction to arbitrate upon the dispute
between the parties and in the case in hand, the said authority
ultimately passed an award. I'n view of our analysis, as
stated above, it is difficult for us to sustain the argunent of
M. Reddy, appearing for the Board that the so-called dispute
regardi ng the project cost, cannot be a dispute arising out of
the provision of Section 44 and as such woul d not” be
arbitrabl e under sub-section (3) of the said Section. W,
therefore, are in agreenent with the conclusion of the

Di vi sion Bench of Calcutta H gh Court and hold that the

di spute in question did come within the purview of sub-
section (2) of Section 44 and as such was arbitrable under
sub-section (3) thereof and the award cannot be held to be

wi thout jurisdiction, as contended by the Board.

There is yet another facet in the case in hand, nanely
how the Board itself as well as the authority have thensel ves
under st ood the provisions of the Act. The concerned
authority, who was the statutory arbitrator under sub-section
(3) of Section 44, while deciding the question of jurisdiction
unequi vocal ly canme to the conclusion that Section
44(1)(a)(ii) brings within its sweep the cost aspect of the
project which is inportant for taking decision regarding
establ i shnent or acquisition of a generating station and the
revi sion of cost is also being done under said section 44.
Wth this conclusion it rejected the prayer of the Board,
challenging the jurisdiction of the arbitrator. Wen the
guestion of revision of project cost cropped up, the Chief
Engi neer of the Board by its letter dated 4.12.1996 call ed
upon the licensee to furnish the detailed break up of the cost
estimate, while it furnished the application originally in the
year 1991 and the revised cost clainmed by the licensee to the
tune of Rs.2220 crores. On 18th of Decenber, 1996, the
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Joint Secretary to the Government of West Bengal al so called
upon the licensee to submt a detail ed proposal for revision of
the project cost, as required under Section 44 of the Supply
Act. Again on 4th June, 1998, the Governnent wote to the
Board, requiring the approval of the Board to the revised
project cost under Section 44 of the Act. On the very sane
date, that is on 4th June, 1998, the CGovernnent also wote to
the licensee that under the provisions of the Electricity
Supply Act , the revised cost of the project of the |licensee has
to be worked out and approved by the State Electricity Board
under Section 44 of the said Act and in the event the |icensee
is not satisfied with the decision of the Board, then the relief
is available in the Supply Act itself, obviously referring to an
arbitrator under sub-section (3) of Section 44. On 11th June,
1998, the Board wote to the |licensee that after careful and
detai |l ed exami nation of all data and records furnished by the
licensee, the Board in its 505th neeting held on 22nd My,
1998, resolved that the reasonable project cost would be Rs.
1853 crores and as such the Board approves the revised

project cost at Rs. 1853 crores under Section 44 of the
Electricity (Supply) Act. ~The Board, therefore not only
understood that the project cost is required to be approved
under Section 44, but did take a decision, approving the
reasonabl e revi sed project cost at a particular figure in
exercise of its power under Section 44. 'The Board having
exerci sed power under Section 44 and havi ng approved the
revised cost at a particular figure, cannot take a stand when
the dispute regarding the project cost was referred to the
authority for arbitration that the project cost does not cone
wi thin the purview of Section 44. Thus, apart from our
conclusion on interpreting the provisions of Section 44 of the
Electricity (Supply) Act, the conduct of the Board itself
disentitles it to take a stand that the revised project cost
woul d not cone within the anbit of Section 44 of the Supply
Act. In the aforesaid prem ses, we do not find any nerits in
the contention of M. Reddy, challenging the jurisdiction of
the arbitrator to entertain the dispute regarding the
reasonability of the revised project cost. In our considered
opi ni on, the dispute is one, which comes within the ambit of
Section 44 and as such arbitrabl e under sub-section (3) of
Section 44 and the Award cannot be held to be wi thout
jurisdiction. The conclusion of the D vision Bench of the
Calcutta High Court on this score remains unassail abl e.

M. Reddy, then contended that the Hi gh Court was not
justified in maki ng any observations with regard to the
i mpact of the revised project cost on the tariff, as the sane
was not a subject matter and the only question that had been
rai sed before the H gh Court was whether the arbitrator had
the jurisdiction or not. W find sufficient force in the
aforesaid contention of M. Reddy and M. Shanti Bhushan
the |l earned senior counsel, appearing for the |licensee al so
fairly stated that it was not necessary for the Hi gh Court to
make any observation as to what would be the effect of the
reasonabl e project cost on the tariff structure. Wile,
therefore, upholding the D vision Bench Judgrment of the
Calcutta Hi gh Court, we further observe that it was not at al
necessary for the H gh Court to go into the question of
i mpact of the project cost upon the tariff structure and any
observations made in respect of the sane are set aside.

Thi s appeal is accordingly disnmssed with the aforesaid
observations. There will be no order as to costs.
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