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Penal Code, 1860-Sections 302, 201-Appeal agai nst
acquittal by H gh Court-Circunstantial evidence-Ingredients-
Li nks of chain of circunstances established-Ofences proved.
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the findings of H gh Court.

HEADNOTE

The prosecution’s case was that the accused-respondent
was a private nedical practitioner and the deceased was his
second wife. He nmarried her on 30.7.1971, when his /first
marriage was dissolved by an ex parte decree in-a suit for
dissolution filed by his first wife.

The respondent and his wi dowed nother and his two
married brothers and one unmarried younger  brother were
living under a comon roof having common ness, but in
separate roons in the first floor of their house.

The accused was a chronic al coholic addict and he was
having a large circle of friends. He used to conme to his
house in odd hours in drunken state. This was resented by
his wife, the deceased. She insisted the accused to return
honme early. On account of this, there were frequent
quarrels between them Accused, disliking his wife's
interference in his private affairs, even started suspecting
the fidelity of his wife. It was said that the accused had
on nore than one occasion unleashed threats to shoot and
kill the deceased.

On the night of 11.10.1971 the accused and the deceased
took their bed inside their room On the next norning, on
seeing snoke out of the bed roomof the accused, a |large
nunber of people gathered at the house of the accused.
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At about 7.30 a.m, PW2 and another, the two brothers
of the deceased arrived there with * Ahoi Bayna' in baskets.
Seeing the crowd in front of accused house, they entertained
a suspicion. Wen they were told that the accused’'s wife
had set fire to herself, throwing the ‘Bayna’ baskets in the
courtyard, they went up to the first floor and saw the dead
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body of their sister Iying on the floor with extensive burns
all over her body. Wen they confronted the accused, the

accused told themthat when he had gone to the latrine in
the early norning, the deceased comrmitted suicide, for no
vi sible reason. The deceased's brothers did not believe the
version of the accused. They shouted that the accused
nurdered their sister. Wile they were quarrelling, PW4, a
Head Constable came to the scene found the accused standing
in his night-gown. P.W4 was inforned by the accused that
the decreased had burnt herself.

The S.P.(PW3) was inforned over telephone by the
accused that his wife conmtted suicide and he instructed
the accused to informthe local police. He conme to the
scene at about 9.15 a.m, after directing the local police
to cone to the scene. After inspection, the S. P. |left,
giving instructions to theInvestigating O ficer.

The Investigating Oficer (PW4) exam ned the inmates
of the house and made an entry in the General Diary and
regi stered a case agai nst the accused.

The ' _accused was charged u/ss. 302 and 201, IPC for the
commtting the nurder of his wife - and for causing the
evidence of the offence of nurder to disappear wth an
intention of screening hinmself fromlegal punishment, by
burni ng the dead body by sprinkling kerosene oil

The Trial Court convicted the accused- r espondent
u/ ss. 302 and 201 ' IPC and sentenced him to suf fer
i mprisonnent for life and rigorous inprisonment for a period
of 3 years, respectively with a direction that the sentences
were to run concurrently.

The Hi gh Court allowed the appeal and acquitted the
accused-respondent .

Against the acquittal passed by the Hgh Court, the
present appeal was directed by the State, ~contending that
the cumulative effect of all the pieces of circunstantia
evi dence brought on record by the prosecution
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justified the conviction of the respondent.

The respondent submitted that the circunstances relied
upon by the prosecution were not clinching the issue; that
the presence of the respondent at the scene house at the
time of the occurrence was di sproved by CW-1 and 2 and al so
by the evidence of PW-6 and 9 did not support the
prosecution case; that in the early hours of 12.10.1971 he
at the request of PW9 paid a visit to one Shashi’s house as
the latter was suffering fromsone ail ments and he returned
at about 7.45 or 8.00 a.m to his house and came to know
about the incident; that the brothers of the deceased cane
to his house only at 11.15 a.m and that too on_ his
telephonic information to them that the deceased herself
had created a hell of her own in the famly and ultimtely
conmitted suicide by pouring kerosene on her and  setting
fire; that on the advice and prescription given by a Doctor,
the deceased was put on medicine containing barbiturates,
the traces of which were found in her visra; that the
symptons found by PW1, the Medical Oficer were not in
support of the conclusion arrived at by PW1, whose opinion
was only attributable to his inexperience or negligence;
that the bones coul d have been fractured due to excess heat
and the death coul d have been on account of shock due to the
burn injuries; that the cause of death could not have been
due to strangulation, but it was due to suicide by pouring
kerosene and setting herself on fire and the fractures of
the bones and other synmptons found on the body should have
been due to the intensity of the heat and that the evidence
of PW1 supporting the prosecution version should not be
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accepted, as the Medical Oficer gave false evidence on
account of sonme heated exchanges between himand PW1 over
an el ection held anpong the nedi cos which took place about 2
or 3 days before occurrence;

Al owi ng the appeal of the State, this Court,

HELD: 1. 01 . There is no direct evidence to connect the
respondent with this offence of nurder and the prosecution
entirely rests its case on circunstantial evidence. [827 (]

1.02. The essential ingredients to prove guilt of an
accused person by circunstantial evidence are:

(1) the circumstances fromwhich the conclusion is
drawn should be fully proved;
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(2) the circunstances should be conclusive in nature;

(3) all the facts so established should be consistent
only with the hypothesis of guilt and inconsistent
wi th innocence;

(4) the circunmstances should, to a noral certainty,
exclude the possibility of guilt of any person
other than the accused.

[827 D-F]

1.03. The circunmstances which are established as having
closely linked up with one another are as follows:

(1) The notive for the occurrence.

(2) The room in which this tragic and pathetic

i nci dent t ook place was in t he excl usi ve
possessi on and occupation of the respondent and
t he deceased.

(3) The occurrence had happened in the wee hours of
12th COctober 1971 when nobody woul'd have got an
ingress into the roomwherein the husband and wife
admttedly slept.

(4) The evidence of PW2, swearing that the respondent
was found in the scene house at 7.15 a.m

(5) The presence of the respondent inside the room
wearing night-gown  when PW4 went to the scene
room

(6) The position of the dead body |ying on the ground
within a cot frane with extensive burns except on
the back and | unbar regions.

(7) The presence of the traditional external visible
features of strangulation as well as the interna
injuries establish the use of violence.

(8) The positive opinion of PW1 who conducted the
aut opsy on the dead body of the deceased, stating
that the death was due to strangulation -and the
burns were post nortem

(9) Fal se plea of alibi and the conduct of. the
respondent feigning i nnocence.
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(10) The intrinsic value of the inviolable and
i mpregnable evidence let in by the prosecution conpletely
and conclusively establishing the links of the entire ‘chain
of circunmstances as a whole and not in fragments proving the
guilt of the respondent/accused. [828 B-H

1.04. The conclusion arrived at by the Trial Court is
| ogical, tenable, and reasonably sustainable and that the
H gh Court after holding that the death of the deceased was
hom ci dal has gone wong in recording the inmpugned order of
acquittal on erroneous and incredul ous reasons.

[835 GH

Rama Nand v. State of Hi machal Pradesh, [1981] 1 SCC
511; Ganbir v. State of Miharashtra, [1982] 2 SCC 351
Ear abhadrappa v. State of Kamataka, [1983] 2 SCC 330; Ram
Avtar v. State of Delhi Administration, [1985] (supp.) SCC
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410 and Chandra Mohan Tiwari v. State of Madhya Pradesh, JT
(1992) 1 SC 258, followed.

Modi s Medical Jurisprudence and Toxicol ogy, 21st
Edition at page 23; Taylor’s Principles and Practice of
Medi cal Jurisprudence, referred to.

2.01. The plea of the respondent that since the
occurrence took place in the year 1971 and that nore than 14
years have now el apsed since the delivery of the judgnent by
the High Court in October 1977, this Court be pleased not to
disturb the finding the acquittal at this length of tine has
to be summarily rejected when the facts and the inpelling
ci rcunst ances surrounding the present case cry for justice
which in turn demands  for awarding proper puni shnent
according to law, is fervent and inexorable.

[ 836 A-B]

2.02. If the Hgh Court’s judgnent of acquitta
reversing the well reasoned judgnent of the Trial Court,
convicting the respondent is affirned, it will be nothing
but a nockery of justice and wll also anount to
perpetration of gross and irreparable injustice. Moreover,
when a judgnent appeal ed agai nst, suffers fromillegality or
mani fest error or perversity, warranting an interference at
the hands of an Appellate Court in the interest of justice
on substantial and conpelling reasons, the nere delay in the
di sposal of the appeal wll never serve as a ground for non-
interference and on the other hand, the Appellate Court is
duty bound to set at naught the mscarriage of justice. [836
C DO

JUDGVENT:
820

CRI' M NAL APPELLATE JURI SDI CTION : Crimnal Appeal No. 124 of
1979.

From the Judgnent and Order dated 11.10.1977  of the
Al | ahabad High Court in Crimnal Appeal No. 2370 of /1972.

R K. Singh and A.S. Pundir for the Appellant.

R L. Kohli and J.M KHanna for the Respondent.

The Judgnent of the Court was delivered by

S. RATNAVEL PANDI AN, J. This appeal is preferred by the
State of U P. on being aggrieved by the judgnent dated
11.10. 1977 rendered by the High Court of Allahabad in
crimnal Appeal No. 2370 of 1972 whereby the High Court has
allowed the appeal, preferred by the respondent/accused,
nanely, Dr. Ravindra Prakash Mttal

The respondent took his trial on the allegations that
on the intervening night of 11/12th Cctober 1971 inside. the
house in Mhalla Mreganj Police Station Kotwali, Saharanpur
commtted the murder of his wife Snmt. Kanml esh; burnt the
dead body by sprinkling the kerosene oil and thereby caused
the evidence of the offence of nmurder to disappear with an
intention of screening hinself fromlegal punishment. On
the above all egations, he stood charge under two heads, that
is under Sections 302 and 201 | PC.

Adunberated in brief, the facts of the prosecution case
can be summarised as foll ows:

The respondent Dr. Ravindra Prakash Mttal aged about
29 years in 1971 was a private nedical practitioner at
Saharanpur city. He married one Snt. Mthlesh, but the
marriage was dissolved by an ex-parte decree in a suit for
dissolution filed by the wife. The respondent thereafter
married on 30th July 1971 the deceased Snt. Kamnl esh, aged
about 20 years who was a resident of Jagadhri. The fanmily
of the respondent consisted of his w dowed nother Snt
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Dar shnadevi (CW1), and three brothers, nanely, Bhupendra
Prakash (CW2), Narendra Prakash and Virendra Prakash, of
whom the first two brothers were narried while Virendra
Prakash was unmarried. It is stated that his father had died
of heart attack a few nonths before his second narriage.
They all |ived under common roof, having conmon ness but in
separate roons in the first floor of their house with their
respective wi ves and children. Snt. Darshnadevi and her
younger son
821

Vi rendra Prakash had occupied a separate room The
respondent had his clinic in the ground fl oor. PW6, by
nanme, Mohd. Aslam alias Chini was working as a Conpounder in
the clinic, occasionally doing donmestic work.

Smt. Kaml esh had two brothers, by nanme, Manthand and
Suresh Chand (PW?2). Her elder sister’s husband is one

Nagesh Agarwal (PW?7). It transpires fromthe evidence that
after her nother’s death she had nmostly lived in her elder
sister’s 'house till her marriage. After the marriage, she

visited ‘her parents and brother-in-lawtwice or thrice in
qui ck succession and wote sone letters, two of which are
marked as Exts. Ka-3 dated 18.9.1971 and Ka-4 dat ed
19.9.1971. The case of the prosecution is that some tine
after the marriage the relationship between the deceased and
the respondent becane strained. It is said that the
respondent had on nore than one occasi on unl eashed threats
to shoot and kill the deceased. Wile it was so, on the
fateful night the respondent and the deceased after taking
their dinner slept in a roomwhich was in their exclusive
possessi on. In the norning the dead body of the deceased
Sm. Kaml esh snelling of kerosene was found by the innates
of the house inside the bed roomlying withina cot franme of
the floor. The respondent and his fam |y nmenbers cane out
with a statenment that deceased had conmitted suicide by
sprinkling kerosene and setting herself on fire. The
respondent telephoned to the Superintendent of  Police,
Saharanpur (PW3) and inforned that his wife Snt. Kanlesh
had comm tted suicide. PW3 asked the respondent to inform
the local police and told that he woul d hinsel f 'soon’ reach
the spot. Meanwhile, PW4, Ram Krishan, a Head constable
attached to the outpost Mali Gate canme to the scene pl ace on
his way to Kotwali. He on receipt of the information about
the death of Kaml esh tel ephoned to Kotwali Police Station
and infornmed PW13, another Head Constable about t he
i nci dent . This piece of information passed on by PW4 was
entered in the GCeneral Diary (Ext. Ka-28) at 8.00 a.m
reading that PW4 had informed over tel ephone that the wife
of the respondent had died of burns. The Sub lnspector of
Police, Ganga Ram Nagar (PW10) in whose presence the
tel ephonic nessage from PW4 had been received at Kotwali,
i mediately proceeded to the scene acconpanied by another
S.I. Asthan and Inspector Wajid Ali Khan (PW14). They al
reached the scene at about 8.30 AM and found a crowd of
about 150 to 200 persons at the scene house. On reaching
the scene house, PW10 found a basket with some snacks and
sweets lying scattered in the court-yard. The police party
went to the upstairs and found the respondent and other
menbers of the famly
822

present. Insides the bed roomthe dead body of the deceased
was found 1lying on the floor within the frane of the cot
with extensive burns. An inquest was held over the dead
body. Certain photographs (Exts. A-D, F and G were caused
to be taken with the help of PW11, a photographer. The
inquest report is filed as Ext, Ka-8. After sending the
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dead body for post-nortem PW10 inspected the scene place
and prepared the site plan (Ext. Ka-10). The roomin which
the dead body was lying had its door opening to the inner
bal cony towards east. Adjacent to this roomthere was a
smal | kitchen containing utensils and other articles. The
wooden frame of the cot was scorched. About two steps away
fromthe dead body a match box containing a | arge nunber of
burnt match sticks was found lying. A thin layer of snoke
was present on the walls and ceiling of the room A plastic
bucket with water was found two or three steps away fromthe
dead body, but there were no signs of water having been
poured either on the dead body or in the scene room A
nmedi cine box was found inside the roomwith an injection
syringe fitted with a needle. A five litre kerosene oil tin
was in the roomcontaining about a litre of kerosene. Al
the articles (Exts. 4 to22) which were found inside the
room were recovered under Menos (Exts. Ka-11 to Ka-17).
Meanwhil e, the Superintendent of Police (PW3) reached the
spot by ‘about 9.15 a.m He also inspected the place of
i ncident ‘and | eft the scene after giving instructions to the
I nvestigating O ficer. The |Investigation Oficer after
exam ning the i nmates of the house canme to the station; made
an entry in the General Diary (Ext. Ka-18) and registered a
case against the ‘respondent under Section 302 I[IPC on
entertaining a suspicion against himon the materials that
he had col | ect ed.

PW1, the Medical Oficer attached to the District
Hospi tal, Saharanpur, conducted necropsy on the dead body of
the deceased on the follow ng day i.e. 13.10.1971. The dead
body wi th bl ackeni ng of ‘the skin-was snelling kerosene. The
hands of the deceased were clenched. The eyes wer e
congested and the eye-balls were pronminent. The tongue was
swol  en and protrudi ng out and al so conpressed between the
teet h. Blood mixed wth froth was conming out | through
nostrils. On internal examination, “the Medical Oficer
found the 6th and 7th ribs fractured. The right cornua of
the Hyoid bone was al so fractured. The brain was congest ed;

the thorax had extensive burns in.the upper region. Ther e
was a contused area neasuring 5 cm X 4 cm on the side of
th fracture. On the right side of the neck there was

clotted blood in an area of 4 cm X 3 cm and the nuscl es at
that place were | acerated. The |larynx and trachea and both
t he
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lungs were all congested and they contained dark fluid
bl ood. The inner layers of the right carotid artery was

congest ed. The bl adder was enpty. The Medical O ficer is
of the opinion that death was due to strangul ati on and that
the fractures on the body were ante-nortem H's report is
marked as Ext. Ka-1. |n the cross-exam nation, the Medica
Oficer has stated that the deceased could have  -died on
12.10.1971 between 7.00 a.m and 8.00 a.m in the norning,
which he has clarified in his re-examnation stating t hat
this opinion is subject to a margin of 2 to 4 hours on
either side. He gave a supplenmentary report, stating that
the fractures of the bones were ante-nortembut the burns
wer e- post - nortem The supplenentary report is mnmarked as
Ext. Ka-2. The report of the Chemi cal Exami ner (Ext. Ka-38)
revealed traces of barbiturates in the portions of the
vi scera of the deceased.

The I nvestigating Oficer sear ched for t he
respondent/accused, but he could not secure himas he was
not available. He examined the inmates of the house, and
the conpounder (PW6) and some ot hers. Furt her
i nvestigation was taken up by the Inspector of Police (PW
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14) on 14.10.1971. PW14 received the two letters (Exts.Ka-
3 and Ka-4) on being handed over by PW7. At about 11.00
p.m on that day the respondent was arrested when the |atter
was proceeding in a car towards Dehradun and interrogated.
After conpleting the investigation the charge sheet (Ext.Ka-
33) was laid.

The respondent denied his complicity with the offence
in question and gave a |lengthy statenent. According to him
he was having cordial relationship with his wife and he did
not cause the death of his wife or he sprinkled kerosene on
her dead body. On the early norning of the date of the
occurrence he, leaving his wife in the kitchen, went outside
to exam ne a patient acconpani ed by one Jageshwar (PW9) and
returned only at about 7.45 or 8 a.m and found his wife
lying dead. He further adds that he inmediately informed
the Superintendent of Police (PW3) about this tragic
i nci dent .

There is no direct evidence to prove to charges
| evel | ed agai nst ~the respondent and the prosecution
endeavour's to establish the guilt of the respondent only on
the circunstantial evidence - both oral and docunentary. 14
wi t nesses were exani ned on the side of the prosecution of
whom PW6 (the Conpounder) and PW9 (Jageshwar) wer e
decl ar ed as hostile wtnesses. In addition to the
prosecution wtnesses, the Trial Court exam ned the nother
and a brother of the respondent as Court Wtnesses 1

824
and 2. The substance of the evidence of the Court Wtnesses
is to the effect that the deceased was found dead inside the
room that they both threw water evidently to extinguish the
fire and that the respondent was not in the house in the
early morning. The Trial Court after anal ysing the evidence
in extenso found thus:

"I n any case, the circunstances established are so
patent and nost of them are even accepted by the
accused, that Ilatches of the investigation, if
any, have little bearing on their proof. The
truthfulness of the evidence leading to t hem
cannot, therefore, be questioned for any such
FBASOM. & ottt ettt ettt e e e T e e
In the background of their strained relations  and
the suspicion lurking on the mnd of the accused,
it may be that on the deceased uttering sonething
to his dislike, he suddenly junped upon her and
throttled her to death. Such an opportunity could
scarcely be available to anyone else inthe house
with the result that the possibility of anyone el se
conmitting the nurder can on the established  facts
and circunstances, be reasonably excluded in/ this

In the circunstances, the chain of evidence, to ny
m nd, can be considered to be so conplete against
him as to showthat within all human probability
the nurder of Kaml esh nmust have been committed by
him and none else. He can, therefore, be safely
held guilty on the basis of these circunstances
al one. "

On the basis of the above findings, the Trial Court
convi cted the respondent under Sections 302 and 201 I PC and
sentenced himto suffer inmprisonment for life and rigorous
i mprisonnent for a period of 3 years respectively wth a
direction that the sentences are to run concurrently.

Challenging the judgenent of the Trial Court, the
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respondent filed crimnal Appeal No. 2370 of 1972 before the
H gh Court which for the reasons nentioned in its judgenent
all owed the appeal, set aside the conviction and sentences
awarded by the Trial Court and acquitted the r espondent

hol di ng that:
"The prosecution has, therefore, not been able to
establish the chain of ci rcunst ances. The

circunst ances as proved are not
825
i nconpatible with the innocence of the appellant.”

The present appeal is directed by the State on being
aggrieved with the judgenent of the H gh Court.

Before adverting to the rival contentions, adduced by
the respective parties, we shall give a prelude to this
i ncidence which in our opinion has beconme necessary to
narrate since it serves as-a strong notive for this heinous
crime executed in an extremely cruel manner

The father of the deceased had married thrice. Hi s
third wife was the deceased’s not her, who di ed about 4 years
bef ore the occurrence. The deceased’ s father was working at
Kar at pur ~Sahab in Punjab. The deceased' s sister Umnmla is
given in marriage to PW7 and she had two brothers, nanely,
PW2 and Manthand. As Umla had |oved the deceased,
Kam esh, too nuch she brought Kam esh with her while Kanl esh
was 10 vyears old and educated her. At that tinme, the
parents of the deceased were in Calcutta.

The respondent previously nmarried one M t hl esh,
daughter of one 'Ram Kishan, resident of Shamali. Thi s
marital tie did not serve |ong and ended in a divorce. The
respondent married the deceased Kam esh on 30.7.1971 and the
marriage was cel ebrated in the house of PW7 at  Jagadhari.
After the marriage, the deceased Kam esh was l'iving with her
husband, respondent, occupying a separate roomin the first
floor of their house allotted to them

The respondent, his w dowed nother and three brothers
were all living under a common roof “havi ng conmpn ness. It
is stated by PW2 that the respondent was a chronic
al coholic addict and used to cone to his house in odd / hours
in drunken npod. The respondent was also having a  |arge
circle of friends inclusive of one Mahesh Goyal, an Engi neer
wi th whom he used to spend his evenings. This was resented
by the deceased who insisted the respondent to return -home
early. On account of this, there used to be frequent
quarrel s between the spouses.

PW5, who is an independent and disinterested wtness
has testified to the fact that while he was in service as a
bearer in Victoria Bar at Saharanpur serving liquor to the
customers, he had seen the respondent often visiting  that
bar and taking wine. He further states that on the
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previous night, that is on the night of 11th October 1971
the respondent came to the Bar at about 8 or 9 p.m and was
there for half an hour drinking wine served by him and on
the next early norning he heard about the occurrence. It is
the evidence of PW7 that after the narriage, the deceased
used to visit his house and also sent letters. As per the
evidence of PW 2 and 7 sone tine after the nmarriage, the
rel ati onshi p between the deceased and the respondent becane
strai ned and di scordant and on account of that, the deceased
was separately cooking her food on being conpelled by the
respondent .

The prosecution has marked two letters witten by the
deceased Exts. Ka-3 and Ka-4 dated 18.9.71 and 19.9.71
through PW2. In both these letters, the deceased had given
a brief note of the circunstances which ultimately led to
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her death stating that the respondent used to cone to the
house in odd hours in sozzled condition and threaten her

life; that she would not resort to do anything to her life
what ever the harassnent night be at the hands of her husband
and that if at all anything would happen to her life, it
would be only at the hands of her husband. O the two

letters, Ext. Ka-3 was addressed to PW2 and Ext.Ka-4 was
addressed to PW7. Besides, the respondent disliking the
interference of his wfe in his private activities and
affairs, went to the extent of even suspecting the fidelity
of his wife.

It was only in the above tragic circunstances, this
shocking and horrifying incident took place in the wee hours
of 12th Cctober 1971. Adnmittedly, on the night of 11.10.1971
both the husband and wife (i.e. the respondent and the
deceased) took their bed inside the room allotted to them
in the first floor of the house. On the next norning, on
seei ng snoke com ng out of the bed roomin the scene house a

| arge nunber of neighbours and passers-by had gathered at the

scene house. At about 7.30 aam  PW2 and his brother
Manchand —arrived there with * Ahoi Bayna’ in baskets from
Jagadhri . PW2 and his brother on seeing the cromd in the
courtyard entertai neda suspicion. They were told that the
respondent’s w fe had set fire to herself. Thereupon PW2
and his brother threw the ‘bayna’ in the courtyard, went up
to the first floor and found the respondent standing inside
the room and the dead body of their sister - lying on the
floor with extensive burns all over her body. VWen they
confronted the respondent as to what had happened, the
respondent stated that they both had sleptt well on the
previ ous night and that when he had gone to the latrine
827

in the early nmorning, the deceased had committed suicide for
no visible reason and that she by such act not only ruined
herself but also spoiled his life. PW2 and his brother did
not believe the version of the respondent and shouted that
the respondent had killed their sister. A quarrel ensued
between them By that tine PW4 who cane to the ‘up-stairs
found the respondent standing in his night-gown. PW4 was
informed by the respondent that the deceased had burnt
hersel f.

PW3 who was the S.P. of that District cane to- the
scene spot at about 9.15 a.m, after directing the  |oca
police to conme to the scene and found the respondent at the
scene.

As pointed out supra, there is no direct evidence to
connect the respondent with this of fence of nmurder and the
prosecution entirely rests its case only on circunstantia
evidence. There is a series of decisions of this Court so
el oquently and ardently propounding the cardinal principle
to be followed in cases in which the evidence is purely of
circunstantial nature. We think, it is not necessary to
recapitulate all those decisions except stating that the
essential ingredients to prove guilt of an accused person by
circunstantial evidence are:

(1) The circunstances fromwhich the conclusion is

drawn should be fully proved,;

(2) the circunmstances should be conclusive in nature.

(3) all the facts so established should be consistent
only with the hypothesis of guilt and inconsistent
wi th innocence;

(4) the circunstances should, to a noral certainty,
exclude the possibility of guilt of any person
ot her than the accused.

Vide Ranma Nand v. State of Hi machal Pradesh, [1981] 1
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SCC 511; Ganbir v. State of Maharashtra, [1982] 2 SCC 351;
Ear abhadrappa v. State of Karnataka, [1983] 2 SCC 330 and Ram
Avtar v. State of Delhi Adnministration, [1985] (Supp.) SCC
410.

Now let wus forrmulate the inpelling ci rcumnst ances
attendi ng the case and exam ne whether the cumnul ative effect
of those circunstances negatives the innocence of the
respondent and serves as a definite pointer towards his
guilt and unerringly leads to the conclusion that within al

828
human probability the offence was conmitted by t he
respondent al one and none el se.

The circunstances which are established as having
closely linked up with one another are as foll ows:

(1) The notive for the occurrence.

(2) The room-in which this tragic and pathetic

i nci dent t ook place was in t he excl usi ve
possessi on and occupation of the respondent and
t he deceased;

(3) The occurrence had happened in the wee hours of
12t h~— Cct ober 1971 when no body woul d have got an
ingress into - the roomwherein the husband and

wife admttedly slept.

(4) The evidence of PW2, swearing that the respondent
was found inthe scene house at 7.15 a.m

(5) The presence of the respondent inside the room
wearing | night-gowmn when PW4 went to the scene
room

(6) The position of the dead body |ying on the ground
within a cot frane with extensive burns except on
the back and lunbar regions.

(7) The presence of the traditional external " visible
features of strangulation as well as the ‘interna
injuries establish the use of viol ence.

(8) The positive opinionof PW1 who conducted the
aut opsy on the dead body of the deceased,  stating
that the death was due to strangulation /and the
burns were post-nortem

(9) False plea of alibi and the conduct of the
respondent fei gni ng i nnocence.

(10) The intrinsic value of the inviolable and

i npergnable evidence let in by the prosecution conpletely
and conclusively establishing the links of the entire chain
of circunstances as a whole and not in fragnments provingthe
guilt of the respondent/accused.

829
VWiile the |earned counsel appearing for the  appellant
strenuously contended that the cumul ative effect of all the

pi eces of circunstantial evidence brought on record by the
prosecution justifies the conviction of the respondent, M.
R L. Kohli, the |earned senior counsel appearing  for the
respondent took nuch pain in advancing his argunent that the
circunmstances relied wupon by the prosecution are not
clinching the issue; that the presence of the respondent  at
the scene house at the tine of the occurrence is disproved
by CW 1 and 2 and also by the evidence of PW 6 and 9 who
have not supported the prosecution case and that the
symptons found by PW1,the Medical Oficer are not in
support of the conclusion arrived at by PW1 whose opinion
is only attributable to his inexperience or negligence. In
support of his submission, with regard to the nmedi ca
evidence, the |earned counsel drew our attention to sone
passages from the test book of Taylor’s Medi ca
Jurispurdence and Moddi’'s Medical Jurisprudence, about which
we will deal infra




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 16

We have already el aborately discussed the evidence relating
to the notive part of the occurrence and found that the
respondent who had married the deceased as his second wife
had not only entertained a suspicion about her fidelity, but
also was repelling the conduct of the deceased for her
finding fault with his activities, affairs and association
with his friends.

It is not in dispute that on the ill fated night both
the husband and wfe (that is the respondent and the
deceased) took their bed in the room which was in their
exclusive wuse and that barring the duo no one was in their
room and that the deceased was found dead in the early
nor ni ng notw t hst andi ng . the reasons for her death. The
case of the prosecutionis that the respondent caused
several anti-norteminjuries to the deceased and ultimately
strangul ated her resulting in her death. It was only
thereafter the respondent sprinkled kerosene on the dead
body and burnt it to cause di sappearance of the evidence of
the offence of nmurder in order to screen hinself from the
| egal punishnent and that all the burn injuries were only
post-norteminjuries.

Seriously opposi ng the prosecution versi on, t he
respondent has abjured his guilt stating that he and his
wife were having a happy marital |ife occupying and using

the roomallotted/'to themin the first floor and that the
deceased who was a worman of an arrogant, obstinate and
irritable
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t erper anment with frequent fluctuations of nood was
di spl eased wth their nother-in-law, that s respondent’s
not her, who did not |ike her independent way of ~noving in
the famly and frequently visiting cinema halls. The
deceased had nmade conpl ai nts not only against his nother-in
-law, but al so against her unmarried brother-in-law  stating
that her brother-in-law m sbehaved with her, and that she
was witing letters to PW 2 and 7 at the instance of PW7,
who had once in his letter addressed her as ‘Dear /Kanl esh
and incited her to wite letters accusing the respondent.
It is the further case of the respondent that in the early
hours of 12.10.1971 he at the request of PW9 paid a visit
to one Shashi’s house as the latter was suffering from some
ailments and that he returned at about 7.45 or 8.00 a.m~ to

his house and canme to know about this incident. Accordi ng
to him his brothers poured water into the room to
extinguish the fire. It is his further. case that the
brothers of the deceased came to his house only at 11.15
a.m, that too on his telephonic information to them He

continues to state that the deceased used to feel  pain
during the period of nenses, that he took her on 6.10.1971
to Dr. Ms. Anstin and that on the advice and prescription
given by the Doctor Ext. Ka-9 the deceased was- put on
nmedi ci ne containing barbiturates, the traces of which were
found in her visra. As regards the nmedical evidence he has
given an explanation that the bones could have been
fractured due to excess heat and the death could have been
on account of shock due to the burn injuries and that PW1,
the Medical Oficer has given fal se evidence on account of
some heat ed exchanges between himand PW1 over an election
held anong the nedi cos which took place about 2 or 3 days
before the occurrence. The totality of the defence of the
respondent is that the deceased herself had created a hel
of her own in the family and ultimately conmitted suicide
by pouring kerosene on her and setting fire.

The above defence version of the respondent is clearly
borne out fromhis statement given before the Trial Court on
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6.10.1972.

We shall at the threshold proceed to deal with riva
contentions of the parties regarding the cause of death
which is a vital link in the chain of circunstances serving
as a definite pointer tending to prove the gquilt or
ot herwi se of the respondent. PW1 who conducted necropsy on
the body of the deceased has found the positive synptons of
suicide and the fracture of the 6th and 7th ribs and the
right cornua of the hyoid bone as well as the presence of
clotted blood on the right side of the neck in an area of

831
4cms. X 3cms. He al so found the congestion of |arynx,
trachea and both the lungs. It is his definite opinion that

the death was due to strangulation and the fractures on the
body were ante-nortem 1n the supplenmentary report (Ext. Ka
2), he has given his opinion that the burns were post-
nortem As regards thetine of death he has stated in the
cross-exam nation that the death could have occurred on
12.10.1971 between 7.00 AM and 8.00 AM. However, on re-
exam nati'on” he <clarifies his answer stating that t he
probable time of death was subject to a nargin of 2 to 4
hours on either side. Though we have extracted the evidence
of the Medical Oficer in the preceding part of this
judgrent, we would like, at the risk of repetition to
reproduce the evidence of PW1 hereunder for better
appreciation of his opinion with regard to the cause of
deat h:
"Hands were clenched. Eyes and conjunctive were
congested ‘and eye-balls were promnent. Bl ood
m xed forth was coming out fromnostrils. Tongue
was swollen and protruding and was - conpressed
between the teeth...... ... ... .. .. . ...
Sixth and seventh ribs were fractured. The ' right
cornua of hyoid bone was fractured."
Though PW1 has been subjected to incisive and
searching cross-exam nation and questioned with reference to

vari ous Text Books on Medical  Jurisprudence, not hi ng
tangi bl e has been brought out to discredit the testinmony of
PW 1. The cross-exam nation was directed suggesting that

the fracture of the hyoid bone and the fracture of the ribs
coul d have been due to the intensive heat of the fire and by
m shandl i ng of the body when it was taken to downstairs. In
fact, PW1 has wthstood the cross-exam nation and affirned
his conclusion that the death was only due to strangulation
and the burn injuries were post-nortem He based his
opi nion on the innumerable synptons found on the dead body,
such as the internal contusions, non-vomtting which is
usually the synptomin a case of burning of a victim while
alive and the involuntary non-novenents of the deceased even
under the agony of fire etc. etc. The | earned- defence
counsel drew our attention to certain hypothetical opinions,
given by PW1 in the cross-exani nation, the report of the
Chemical exam ner, revealing the presence of the traces  of
barbiturates in the visra and the pugilistic posture of the
dead body as reveal ed fromthe photographs of the dead body
marked as Exts. A, B,C and D and contended that the cause of
death coul d not have
832

been due to strangulation, but it was due to suicide by
pouring kerosene and setting herself on fire and the
fractures of the bones and other synmptons found on the body
shoul d have been due to the intensity of the heat and that
the evidence of PW1 supporting the prosecution version
cannot and should not be accepted. According to the |earned
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counsel, the erroneous opinion, expressed by PW1 on the
avai | abl e data exposes his inexperience or negligence. In
support of his argurment, he relied upon certain passages
found in the textbooks on Medical Jurisprudence by renowned

aut hors. In Modi’s Medical Jurisprudence and Texicol ogy

(21st Edition) at page 93 the foll owi ng passage is found:
"When exposed to very hi gh tenmperature
characteristically curved fractures nay be produced
in long bones and skull. A bone becomes so brittle

and friable on prol onged exposure of fire victimto
such intense heat that it is readily fractured
incident to transport of body or its being noved or
under exam nation. A hyoid bone my simlarly

break on mani pul ation."
In Taylor’s Principles and Practice of Medi ca
Juri sprudence’, a detail edopinion is recorded by giving the
symptons for determ ning whether the burns were sustained
before ~or after the death of a victim which are of
consi derabl e nedical |egal inportance in cases of death by
fire. After exam ning the evidence on record in the |ight
of the opinion of the authors of ‘the two textbooks on
Medi cal Jurisprudence, ~we are unable to agree wth the

subm ssions of the defence counsel that all the synptons
found in the dead body coul d have been due to the intensity
of heat of the fire. 1n fact, the opinion in the Taylor’'s
Medi cal Juri sprudence is rather in support of t he

prosecution case | than that of the defence, -~ which opinion
reads thus:
"Not unconmonly the victimwho inhal es snoke also
vomts and inhales some vomt, presumably due to
bouts of coughing, —and plugs of regurgitated
stomach contents mixed with soot may be found in

the smaller bronchi, in the depths of the lungs."
In the Present case, PW1 has asserted that there was
no synptomof vomiting at all, which fact | ends assurance to

the prosecution case that the burning was after the death of
the wvictim According to the defence, water was poured to
extinguish the fire inside the room but the nedica
evi dence shows that there was no blister on the body of the
deceased, which
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fact disproves the defence version. Mreover, all externa
and internal synptons in addition to the fractures
unm stakably go to showthat the death was by honicida
violence, but not due to suicidal one: W have no

conpunction in holding on the materials available that the
death coul d have been only due to strangul ati on as opi ned by
PW1. In fact, the Trial Court after exam ning the evidence
in detail has recorded its finding thus:

"The result, therefore, is that Sm. Kam esh died

an unnatural death as a result of violence-and was

in fact nurdered and did not conmit suicide."

Though the High Court has acquitted the respondent on

the ground that "the circunmstances as proved are not
i nconmpati ble with innocence of the appellant”, it has agreed
intoto with the finding the Trial Court so far as the cause
of death is concerned and the finding of the Hi gh Court
reads thus:

"W are, therefore, inclined to accept t he

statenment of Dr. B.G Mathur that the death of the

deceased was due to strangul ation and that she was

set to fire after her death."

The High Court has rejected the subnissions of the

defence relating to the cause of death sinmilar to those
addressed before us as devoid of any substance. There are
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two inportant features appearing fromthe nedical evidence
which would go in support of our conclusion. They bei ng:
(1) that the dead body was found inside the scorched cot
frame, (2) the back portion of the body was not burnt
indicating that the deceased could not have poured the
kerosene over her body. Further, had the deceased put her
to death by burning herself she should have involuntarily
noved hither and thither under the agony, and woul d not be
lying on her back notion-less. A careful scrutiny of the
evidence reveals that there was no sign of involuntary
noverment or any evidence of scream ng and shrieking by the
victim while she was reeling under the terrible shock and
agony on being engulfed in flames which are not the norma
synptons in a case of this nature, leaving apart the
qguestion of homicide “or suicide. The traces of t he
barbiturates in the visra does not in any way nilitate
against the prosecution case.and from that no adverse
i nference coul d be drawn.

As regards the notive, the H gh Court has held that
there was nothing to aggravate the situation on the day of
the occurrence for the
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respondent to take this extreme neasure of putting her to
deat h. This reasoning of the High Court is quite

i nconcei vabl e, for the sinple reason that there could be no
evi dence as to what had happened during the night of 11/12th
October 1971 as the victimherself is-dead. -However, as we
have di scussed in the earlier part of this judgnent, all was
not well with the spouses and their strained relationship
had been gai ni ng nonentum day by day and ultimately on the
ill fated night it had culminated to this occurrence.

The next point for our consideration is whether the
respondent was present in the house in the early norning of
the day of occurrence or whether he had gone out ' of the
house to treat a patient. Inother  words, whether the
defence of alibi is true or not. PW2 states that  he saw
the respondent even at 7.15 a.m when he had been’ to the
scene house carrying snacks in a basket. PW4, ‘the Head
Constable was the first official to go to the scene house by
chance on seeing a crowd which was attracted by the acrid
snoke, emanating fromthe bed room He testifies to the
fact that at the tine when he went to the house at about
8.00 a.m he found the respondent standing inside the room
in his night dress and quarrelling with PW2 over the death
of the deceased. PW3, the Superintendent -of Police,
arrived at the scene at about 9.15 a.m - and found the
respondent present. Thus, the evidence of PW 2 to 4
positively establishes the fact that the respondent was very
much present in the scene house, even in the early norning,
falsifying his plea of alibi.

The case of the respondent that PW2 and his- brother
arrived at the scene only at 11.15 a.m, that too ‘on his
information is belied by the testimony of PW 4 and 10. The
evi dence of PW4 is that PW2 and his brother were found in
the scene house even at 8.00 a.m PW10 has deposed that
basket s contai ni ng snacks and sweets were lying scattered in
the courtyard even at 8.30 a.m which basket is stated to
have been brought by PW2.

If the respondent had returned from honme after paying a
visit to his patient by 8.00 a.m, as he now clains, he
woul d not have been found in his night dress. The very fact
that he was standing in his night dress at 8.00 a.m
denonstrably shows that the respondent had not Ileft the
house on his professional visit but he was very much present
in the house. PW®6 (who was in service under the respondent
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for 4 year) and PW9 who clains to
835

have taken the respondent to attend on one Shashi have been
treated as hostile witnesses. CW 1 and 2, who support the
def ence theory are none other than the mother and brot her of
the respondent whose testinony is highly tainted. On a
careful scanning of their evidence, we hold that no safe
reliance could be placed on their testinony especially in
vi ew of the overwhel ming circunstantial evidence falsifying
their statenents supporting the plea of alibi.

On an overall survey of the evidence, we are in ful
agreement with the observation of the Trial Court, holding
that "his explanation that he was not present in the the
house at the time is patently false". The H gh Court has
pl aced nuch reliance onthe evidence of not only CW 1 and 2
but also of the hostile witnesses PW 6 and 9 for holding
that the respondent was not in the house in the early
nmorni ng, which “finding of the Hgh Court is absolutely
unt enabl e ‘and-in utter disregard of the evidence.

Even ' though ~we are not finding the respondent guilty
solely on_his false explanation, yet that explanation
assumes nuch significance because it is for the respondent
to cone forward with an acceptabl e and pl ausi bl e expl anati on
explaining the circunstances under which the deceased had
nmnet with her end, since, in our considered opinion, the
respondent was in the conmpany of his wife on the previous
ni ght and was found in the bed roomin the early norning.

Though t he respondent has del i berately f ei gned

i gnhor ance and incredibly denied his conplicity, t he
overwhel m ng persuasive circunstances attending the case and
the crucial inculpatory evidence bear chilling ‘testinony

unm st akably proving the gruesone offence of murder and its
di abolical execution and unerringly establishing the qguilt
of the respondent beyond all reasonabl e doubts.

For all the reasons stated -above, we, on our
i ndependent appraisal and evaluation of the evidence in
accordance with the principlelaid dowm in Chandra Mhan
Tiwari v. State of nmadhya Pradesh, JT(1992) 1 SC 258
unhesitatingly hold that the conclusion arrived-at by the
Trial Court is |logical, tenable, and reasonably sustainable
and that the Hi gh Court after holding that the death of the
deceased was hom cidal has gone wong in recording the
i mpugned order of acquittal on erroneous and incredul ous
reasons. Hence the judgnent of the Hi gh Court has becone
liable to be set aside.
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M. Kohli, the | earned counsel finally madea fervent
but inexorable plea, submtting that since the occurrence
took place in the year 1971 and that nore than 14 years have
now el apsed since the delivery of the judgment by the High
Court in Cctober 1977, this court be pleased not to  disturb
the finding of acquittal at this |length of tinme. W gave
our anxious consideration to the above subm ssion, but we
feel that this plea has to be summarily rejected when the
facts and the inpelling circunstances surrounding t he
present case cry for justice which in turn demands for
awar di ng proper punishnent according to law. |In our view,
if the inpugned judgnment of acquittal reversing the well
reasoned judgment of the Trial Court, convicting t he
respondent is affirmed, it will be nothing but a nockery of
justice and will also ampunt to prepetration of gross and
irreparable injustice. Mreover, when a judgnent appeal ed
against suffers from illegality or manifest error or
perversity, warranting an interference at the hands of an
Appellate Court in the interest of justice on substantia
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and conpelling reasons, the nere delay in the disposal of
the said appeal wll never serve as a ground for non-
interference and on the other hand, the Appellate Court is
duty bound to set at naught the mscarriage of justice.

In the result, we set aside the judgnent of the High
Court by allowing the State appeal and restore the judgnent
of the Trial Court convicting the respondent under Section
302 and 201 I PC and sentencing himto inprisonnent for life
and rigorous inprisonnent for 3 years respectively with a
direction that the sentences are to run concurrently.

In the result, the appeal is accordingly all owed.

V.P.R Appeal al | owed.
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