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ARl JI T PASAYAT, J.

Leave granted.

The State of Uttar Pradesh calls in question legality of the
judgrment rendered by a Division Bench of the Allahabad Hi gh Court. The
wit petition was filed by the present respondent No.1l with the prayer
that he should be pronoted as Principal of the Governnment Degree
Col l ege. Gievance was nade that though his juniors have been pronoted
but he had not been pronoted. Relying on earlier judgment of the High
Court in N K Agarwal v. Kashi G am n Bank, Varanasi (2003 (2) UPLBEC
1333), the wit petition was allowed. Direction was given that present
respondent No.1 should be pronpoted as Principal of a Government Degree
College with effect fromthe earliest date on which his juniors were
pronmoted, his seniority was to be fixed with effect fromthat date and
he shall be given arrears within two nmonths. According to the High
Court, the criteria for pronmotion have to be so as given in Rule 16 of
the U P. H gher Education (Goup A) Service Rules, 1985.  According to
the said rules, seniority subject to rejection of unfit was the
criteriain terns of Rule 16(1)(b).

In support of the appeal, |earned counsel for the appellant-State
submitted that the H gh Court conpletely ignored the relevant rules and
based its judgment on a rule which was no | onger operative. The 1985
Rul es had becone inoperative in view of the Uttar Pradesh Governnent
Servant Criteria for Recruitnent by Pronotion Rules, 1994 (in short the
'1994 Rules’) as nodified/ anended fromtime to time. The said rules
have been franed in exercise of powers conferred by proviso to Article
309 of the Constitution of India, 1950 (in short the "Constitution').
In Rule 2 it was clearly stipulated that the rules had over-riding
ef fect over any other rules nade by the Governnent under the proviso to
Article 309 of the Constitution or otherwise. It is clearly stipulated
that the rules shall have effect notwithstanding anything to the
contrary contained in any other rules as noted above. The Hi gh
Court proceeded to decide the case on the basis of 1985 Rul es which was
not perm ssible to be done.

In response, |earned counsel for the respondent No.1l subnitted
that even under the 1994 Rul es the respondent was entitled to be
pronmot ed and even though specifically the 1994 Rul es have not been
referred to, the same was kept in view while deciding the wit




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 3

petition. The distinction between the seniority-cumnerit and nerit-
cumseniority consideration is too well known and needs no reiteration

In all services, whether public or private there is invariably a

hi erarchy of posts conprising of higher posts and | ower posts.
Promoti on, as understood under the Service Law Jurisprudence, is
advancenent in rank, grade or both and no enpl oyee has right to be
pronoted, but has a right to be considered for pronmotion. The

foll owi ng observations in Sant Ram Sharma v. State of Rajasthan and
Os. (AR 1967 SC 1910) are significant:

"The question of a proper promption policy depends
on various conflicting factors. It is obvious that
the only nmethod in which absolute objectivity can be
ensured is for all pronotions to be made entirely on
grounds of seniority.” That neans that if a post
falls vacant it is filled by the person who has
served [longest in the post inmrediately below But
the trouble with the seniority systemis that it is
so objective that it fails to take any account of
personal nerit. As a systemit is fair to every

of ficial except the best ones; an official has
nothing to win or |ose provided he does not actually
becorme so inefficient that disciplinary action has
to be taken against him But, though the systemis
fair to the officials concerned, it is a heavy
burden on the public and a great strain-on the
efficient handling of public business. The problem
therefore, is how to ensure reasonabl e prospect of
advancenent to all officials andat the same-time to
protect the public interest in having posts filled
by the nost able man? In other words, the question
is howto find a correct bal ance between seniority
and nerit in a proper pronotion-policy."

The principles of seniority-cumnerit and nerit-cumseniority are
conceptually different. For the forner, greater enphasis islaid in
seniority, though it is not the deterninative factor, while in the
latter nerit is the determinative factor. |n The State of Mysore and
Anr. v. Syed Mahampod and Ors. (AR 1968 SC 1113), it was observed that
in the background of Rule 4(3)(b) of the Mysore State Civil Services
(CGeneral Recruitnent) Rules, 1957 which required pronotion to be nmade
by selection on the basis of seniority-cumnerit, that the rule
required pronmotion to be made by sel ection on the basis of "seniority
subject to fitness of the candidate to discharge the duties of 'the post
from anmong persons eligible for pronotion". It was pointed out that
where the pronotion is based on seniority-cumnerit the officer cannot
claimpronotion as a matter of right by virtue of his seniority al one
and if he is found unfit to discharge the duties of the higher post, he
may be passed over and an officer junior to himmay be pronoted. But
these are not the only nodes for deciding whether pronption is to be
granted or not.

These aspects were highlighted in K Samantaray v. Nationa
I nsurance Co. Ltd. (AR 2003 SC 4422).
It has to be noticed that in the counter affidavit filed by the
State, a clear reference was nmade to the 1994 Rul es and the anmendnent
made in 1996. Though the High Court referred to sone paragraphs of the
counter affidavit, it did not take note of 1994 Rules and its effect on
the controversy. We are therefore of the considered opinion that when
rel evant rul es have not been kept in view the proper course would be to
direct the H gh Court to hear the wit petition afresh. The
applicability and the effect of 1994 Rules to the facts of the present
case shall be considered by the High Court in the proper perspective.
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We nake it clear that we have not expressed any opinion in that regard.

The appeal is allowed to the aforesaid extent with no order as to
costs.




