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ACT:

Constitution of I'ndia-Article 22(5)-Rights of detenu.

Nati onal Security Act, 1980-Section 3(3)-Gounds of
detention-1Inclusion of ~ paragraph in the nature of preanble
or introduction-Validity.

Nati onal Security Act, 1980-Section- 3(3)-Order of
det enti on- Proof of satisfaction of detaining authority
Ext raneous evi dence not adni ssi ble.

Nati onal Security - Act, 1980-section 3(3)-G ounds of
det enti on- Vagueness- Det erm nati on of .

HEADNOTE

The appellant was detained by an order made under
section 3 (3) of the Act. The grounds of detention served on
hi m consi sted of 4 paragraphs. The first part of paragraph 1
was adnmittedly introductory. The latter part of paragraph 1
was in the follow ng terns:

"Shri Das has been playing a |eading part in the
current agitation on foreigners issue in collaborationwth
other active agitators who are |eaders of AASU, Karmachar
Pari shad and Gana Sangram Parishad, by organising bundhs,
non- cooperation programme, inciting people to violate |aw
fromtime to tine. Such activities have disturbed peaceful,
tol erant and harnonious |life of society".

Paragraphs 2 and 3 gave details as to the part played
by the appellant in a programme relating to obstruction of
road and rail traffic and violation of curfew by thousands
of people. The first sentence of paragraph 4 stated: "Such
activities of Shri Dhananjoy Das are prejudicial 'to the
i nterest of maintenance of public order."

The appel l ant chall enged the order by a petition under
Article 226 which was di smssed by the H gh Court.

In appeal, counsel for the appellant contended that
paragraph 1 of the grounds was so vague that the order of
detention rmust be quashed on that ground alone, that
paragraphs 2 and 3 also sufferred fromvagueness for the
reason that they did not nmention certain necessary facts and
that the facts
123
alleged in the grounds of detention only made out a case for
mai nt enance of |aw and order and not of public order

Counsel for the respondent submitted that paragraph 1
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was only a prelude or introductory and it did not deal wth
the grounds on which the District Mugistrate had his
subj ective satisfaction in passing the order

Counsel for the appellant, on the other hand, relying
on certain observations in Mhd. Yousuf Rather v. State of
Jammu & Kashmir, contended that Article 22(5) provided for
supplying of grounds and there could be no preanble or
introduction to the grounds of detention. It was submtted
that the District Magistrate hinself had in his counter-
affidavit treated paragraph 1 as constituting one of the
grounds of detention although he had subsequently changed
his position by filing .a supplenentary affidavit on the
basis of a note nade by himearlier in his correspondence
with the State Government. Counsel contended that the order
of detention was conclusive as to the state of mind of the
person who made it ~and no such extraneous evidence was
admi ssi bl e.

Di sm ssi ng the appeal
N

HELD: The law is by now well settled that a detenu has
two rights under Article 22(5) of the Constitution: (1) to
be infornmed, as soon as may be, of the grounds on which the
order of detention is made, that is, the grounds which |ed
to the subjective satisfaction of the detaining authority;
and (2) to be afforded the earliest opportunity of making a
representation against the order of detention, that is, to
be furnished wth sufficient particulars to enable himto
make a representation which on being considered may obtain
relief to him The inclusion of ~an irrelevant or non-
exi stent ground, anmong other  relevant grounds, is an
i nfringement of the first of the rights and the inclusion of
an obscure or vague ground anong other clear and definite
grounds is an infrigenment of the second of the rights. It is
by virtue of the second right that the detaining authority
has to supply the material facts on the basis of which
subj ective satisfaction was derived for passing the order of
detention and this is how the facts fromwhich the i'nference
is drawmn also becone a part and parcel of the grounds. [134
D-g

(b) There is no bar to have introductory paragraphs in
the grounds of detention. The observations in Mhd. Yousuf
Rather’s case do not indicate that there can be no preanble
or introductory paragraph; those observations only nean that
all allegations of facts which have Iled to the passing of
the order of detention wll form part of- the-grounds of
detention. [129

(c) Whether a particular paragraph in the grounds
amounts only to a preanble or introduction or contains the
grounds on the basis of which the detaining authority had
the subjective satisfaction for passing the order is/'to be
determined on the facts and circunstances of each case and
it is open to the court to conme to its own conclusion. [130
A- B]
124

(d) The grounds of detention nmust be in existence on
the date of the order and the authority concerned has to be
satisfied about them on the date of the order. The
sati sfaction of the detaining authority nust be clear on the
face of the order and no extraneous evidence is adm ssible
to prove what actually weighed with the authority while
passing the order. It is not what a party chooses to put as
a gloss on the grounds of detention but it is the docunent
itself which wll be taken to be the proof of what wei ghed
with the detaining authority while passing the order. [135
D E- F
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Mohd. Yousuf Rather v. State of Janmmu & Kashmr, (1979)
4 S.C.C 370, explained.

Naresh Chandra Ganguli v. State of West Bengal, [1960]
1 SCR 411; Dr. Ram Manohar Lohia v. State of Bihar,
[1966] 1 S.C.R 709 and State of Bonbay v. Atma Ram Sri dhar
Vai dya, [1951] S.C.R 167, referred to.

In the instant case the tenor of the docunent only
indicates that the three organisations named therein have
been taking part in the current agitation on foreigners
issue in the manner stipulated in paragraph 1, in which the
appel | ant has al so been playing a | eading part. Paragraphs 2
and 3 deal wth the specific part attributed to the
appel l ant on specific days and at specific places. That is
why the first sentence of paragraph 4 stipulates that such
activities of the appellant are prejudicial to the interests
of mai ntenance of public order and he was called upon to
make a representation against the allegations nade in
paragraphs 2 and 3 of the grounds. Significance nust be
attached to the difference in language used in the |ast
sentence of -~ paragraph 1 and the first sentence of paragraph
4. Paragraf 1 only cont enpl at es t hat t he vari ous
organi sati ons have been taking part in the current agitation
on foreigners issue in the various nodes enumerated therein.
The docurment read as a whole indicates that paragraph 1 of
the grounds of detention is only by way of introduction or
preanbl e. The vagueness in paragraph 1 cannot be nmde a
ground of attack on the inpugned order. [131 CF;, 131 A, 133
C DO

2. The question whether a particular ground is vague
will depend on the facts and circunstances of each case
because vagueness is a relative term Wat nmay be vague in
one case nmay not be so in simlar circunstances of another
case. If the basic facts have been given in a particular
case constituting the grounds of detention which enable the
detenu to make an effective representation, nerely because
nmeticul ous details of facts are not given will not vitiate
the order of detention. [142 E-Q

Chaju Ram v. State of Jammu & Kashmir, (1970) 1 S.C C
536; CGopal Bauri v. District Magistrate, Burdwan & Os.,
[1953] S.C.C. 522; Dr. RamKrishan Bhardwaj v. State of
Delhi & Os., [1953] S.C.R 708; Bhupen Deka v. State of
Assam (1981) Cri. L.J. 1743; Kanmla Kanyalal Khusal ani v.
State of Maharashtra & Anr., (1981) 1 S.C.C. 748; Naresh
Chandra Ganguli v. State of Wst Bengal, [1960] 1 S.C. R
411; Masood Alametc. v. Union of India & Os.

125
[1973] 3 S.C.R 268; Bidya Deb Barma v. District Magistrate,
Tripura Agartala, [1969] 1 S.C. R 562; and Vakil Singh v.
State of Jammu & Kashmir, AI.R 1974 S.C. 2337, referred
to.

In the instant case basic facts have been “given in
paragraphs 2 and 3 of the grounds of detention to enable the
appel l ant to make an effective representation. [142

3. The situation in Assamis a grave one and the
agitation on the issue of foreigners has been going on for
years and it has taken an ugly and serious turn, and the
statenment of facts nade in paragraphs 2 and 3 of the grounds
of detention, in the prevalent circunmstances in Assam
relate to the maintenance of public order in view of the | aw
[ aid down in Ashok Kumar v. Del hi Adm nistration & Ors. [143
H, 144 A

Dr. Ram Manohar Lohia v. State of Bihar [1966] 1 S.C. R
709 and Ashok Kumar v. Delhi Adnministration & Os., AIl.R
1982 S. C. 1143, referred to.
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JUDGVENT:

CRIM NAL APPELLATE JURI SDICTION : Crimnal Appeal No.
199 of 1982.

Fromthe Judgnment dated the 23rd February, 1982 of the
H gh Court of Gauhati in Civil Rule No. 6 (HC) of 1982.

S.  Rangaraj an, Prabir Chowdhury, B.P. Mheshwari,
Suresh Sethi and M ss Asha Rani Jain, for the Appellant.

A.M Mzundar, Advocate General of Assam and S. K. Nandy
for the Respondents.

The Judgrment of the Court was delivered by

M SRA, J. The present appeal by certificate is directed
agai nst the judgnent of the Hi gh Court of Gauhati dated 23rd
of February, 1982 disnissing the petition under Art. 226 of
the Constitution challenging the order of detention of the
appel | ant .

The District Magistrate, Darrang passed an order of
detention on 3rd of January, 1982 against the appellant
under s. 3 (3) of the National Security Act, 1980. The order
of detention -along with the grounds was supplied to the
appel l ant on the same day, that is, on 3rd of January, 1982.
The appellant was also arrested on the sane day. He made a
representation on the 9th of January, 1982
126
through the Superintendent of Special Jail who forwarded the
same to the Governnent on 10th of January, 1982. The State
Government received the same on 11th of January, 1982 and it
was rejected on 13th of January, 1982.

The order of detention was chall enged by the appell ant
on two grounds : (1) that the grounds of detention were
vague, and (2) that the facts narrated in the  grounds
related to |aw and order situation and not to public order
The High Court repelled both the grounds and dism ssed the
wit petition by its order dated 23rd of February, 1982. The
H gh Court, however, granted a certificate for Ileave to
appeal to this Court.

Before dealing with the contentions in this case on
behal f of the parties it will be appropriate at this stage
to refer to the grounds of detention which were served on
the appel | ant

"1. Sri Dhananjay Das, aged about 50 is the President

of Purbanchalia Lok Parishad, Tezpur Unit. He is a
contractor by profession. Sri Das has been playing
a |eading part in the current agitation on

foreigners issue in collaboration wth other
active agitators who are | eaders of AASU
Karmachari Pari shad and Gana Sangram Pari shad, by
organi sing bundhs, non- cooper ati on pr ogr anme,

inciting people to violate law fromtine to tine.
Such activities have disturbed peaceful, tolerant
and harnonious |life of society.

2. In connection wth the programe of Rasta  Roko
commencing fromO0/50 hrs. of 31.12.81 to 1700 hrs.
of 1.1.82 Sri Das in collaboration with others
I i ke Nabab Shahjamal, Biren Baishya etc. nobilised
thousands of people from Parbatia, and other
nei ghbouri ng ar eas of the town to gi ve
obstructions to notor vehicles on 31.12.81 and
railway traffic on 1.1.82. At the instigation of
Sri Das the people cane in |arge nunbers violating
prohi bitory orders. Oh 1.1.82 the crowd was
instigated by himand af oresai d associates to pelt
stones, brickbats etc. on police personnel on
duty. This led to greater violence in which
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railway slippers were burnt, and driver of fire-

127
bri gade was shot at. Utimtely firing was
resorted to and three persons died of bullet
i njury.

3. On 2.1.82, when the whole Tezpur Town was under
curfew, Sri Das along wth his other associates
nobi lised people of Parbatia etc. and led a
processi on of thousands of people through curfew
bound areas raisng slogans instigating people to
violate curfew This crowd had to be dispersed by
use of force

4, Such activities of Sri Dhananj oy Das are

prejudicial to the interest of rmaintenance of
public order. It is essential therefore that in
order to prevent him fromindulging in such |ike
prej udi cial acts, Sri  Das is detained under
Nati onal Security Act."

Shri 'Rangar aj an, counsel for. the appellant, seriously
contended that the first paragraph of the grounds is so
vague that the order of detention ~nust be quashed on this
ground al one. Shri A M _Majundar, Advocate Ceneral of Assam
on the other hand has contended that the Ist paragraph of
the grounds was only a prelude or introductory and does not
deal with the grounds on which the District Mugistrate had
his subjective sati sfaction for passing the order of
detenti o.

There is no doubt that if the first paragraph of the
grounds constitute the grounds of detention, it is vague and
the order of detention  must be  quashed on the ground of
vagueness with regard to the statements contained therein
Therefore, the main question for consideration in this case
is whether the first paragraph of the grounds is nerely
introductory or a preanble or a prelude. Shri Rangarajan
contends that there could be no prelude or preanble to the
grounds. Article 22 (5) of the Constitution provides for
supplying the grounds of detention. In support of his
contention he placed reliance on Mhd. Yousuf Rather v.
State of Jammu & Kashmir & O's. (1) In that case Dr. Singhv
for the State strenuously submtted that the first paragraph
of the grounds supplied to the petitioner was of _an
i ntroductory nature, that paragraphs 2, 3, 4 and 5 referred
to the events which furnished the

(1) [1979] 4 sCC 370.

128

background and that the penul timate paragraph al one
contai ned the grounds of detention as such. He subnitted
that it was permssible to separate the introduction and the
recital of events constituting the background from the
grounds of detention and if that was done it would be
apparent that the order of detention suffered. from no
infirmty. He sought to draw support for his subm ssion from
the decision in Naresh Chandra Ganguli v. State of = West
Bengal . (1) In that case sections 3 and 7 of the Preventive
Detention Act 1950 were the subject matter of consideration
and this Court held that the two sections read together
contenplate that the copy of the order passed by the
detaining authority wunder s. 3 (2) of the Act to be served
on the detenu should contain, (1) a preanble reciting in
terns one or nore of the sub-clauses of cls. (a) and (b) of
s. 3 (1) as its object or objects, (2) the grounds
contenplated by s. 7, nanely, the conclusions of fact, which
led to the passing of the order of detention, infornming the
detenu as to why he was detained, and (3) particulars, if
and where necessary, but not those referred to in sub-ss. 3
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and (4) of s. 3 of the Act. This case thus contenplated of a
preanbl e or introductory part in the grounds of detention

Shri Rangarajan for the appellant, however, contended
that the viewtaken in N.C. Ganguli’s case (supra) does not
hold the field and he referred to the foll ow ng observations
made by Chinnappa Reddy J. in Mhd. Yousuf Rather’s case
(supra)

"It is inpossible to agree with the subm ssion of
Dr. Singhvi. The annexure to the order of
detention detailing the grounds of detention has
been fully extracted by ny |learned Dbrother
Shinghal J. We are wunable to see how factua
al l egations such as those contained in the
paragraphs 1 to 5 of the grounds of detention can
be said to be nerely introductory or as
constituting the background. 1In Naresh Chandra
Ganguli v. State of ~WB. what was read by the
Supreme Court as the "preanmble’ was the recital in
terns of ~“section 3 (1) clause (a) and (b) of the
Preventive Detention Act, nanely : that the detenu
was bei ng detai ned in pursuance of a deten-
129
tion order made in exercise of the power conferred
by section 3 of the Preventive Detention Act on
the ground that the detenu was acting in a manner
prejudicial’ to the maintenance of public order as
evi denced by the particulars given thereafter. The
particulars given in the subsequent paragraphs,
the Court said, constituted the grounds. W do not
under st and Naresh Chandra Ganguli v. State of WB.
as laying down that it is perm ssible to dissect
or trisect the grounds of det ention into
i ntroduction, background and 'grounds’ as. such
There is no warrant for any such division.
The distinction nmade in Naresh Chandra  Gangul
case between the ’'preanble’, neaning thereby the
recital in terns of the statutory provi'sion and
the "grounds’ rmeaning thereby the conclusions of
fact which led to the passing of the order of
detention does not justify —any distinction being
made between introductory facts, background facts,
and 'grounds’ as such. Al allegations of fact
which have led to the passing of the order of
detention are ’'grounds’ of detention. If such
all egations are irrelevant or vague the detenu is
entitled to be rel eased.™
Shinghal J., wth whom Sarkaria J. concurred, however, did
not go to the extent of saying that there cannot be a
preanble or introduction to the grounds. According to the
counsel for the appellant the observations nmade by Chi nnappa
Reddy J. would be taken to be the observations nade by the
Full Court inasmuch as he agreed with the view expressed by
Sar karia and Shi nghal JJ.

Be that as it may, the observations referred to above
do not i ndicate that there can be no preanble or
introductory para in the grounds of detention. There is no
bar to have introductory paragraphs in the grounds. The
observations only nean all allegations of facts which have
led to the passing of the order of detention will form part
of the grounds of detention. It is, therefore, difficult to
accept the contention that there could be no introductory
para in the grounds.

130

Whet her a particul ar paragraph in the grounds anmounts

only to a preanble or introduction is to be determ ned on
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the facts and circunstances of each case and it is open to
the Court to cone to its own conclusion whether that
paragraph is only an introductory para or contains the
grounds on the basis of which the detaining authority had
the subjective satisfaction for passing the order of
det enti on.

"Preanbl e’ has been defined in the Oxford English
Dictionary to nean a prelimnary statenment in speech or
witing; an introductory paragraph, section, or clause; a
preface, prologue, introduction. It has further been defined
there as "an introductory paragraph” or part in a statute,
deed, or other docunent setting forth the ground and
intention of it." The preanble thus betokens that which
fol | ows.

The first part of paragraph 1 of the order of detention
in the instant case is admittedly introductory where it says

"Sri Dhananjoy Das, aged about 50 vyears is the
President of Purbanchalia Lok Parishad, Tezpur Unit. He
is.a contractor by profession."

The dispute is about the nature of the latter part of
paragraph 1. It says :

"Sri Das has been playing a leading part in the
current agitation on foreigners issue in collaboration
with other active agitators who are | eaders of AASU
Karmachari Parishad and Gana Sangram Parishad, by
or gani si ng bundhs, non-cooperation programe, inciting
people to violate law from tinme to time. Such
activities have di sturbed peaceful, tol erant and
har moni ous |ife of society."”

Paragraphs 2 and 3 of the grounds of detention deal with
specific instances of the activities of the appellant. The
penul ti mate paragraph 4 of the grounds says :

"Such activities of Sri Dhananj oy Das are
prejudicial to the interest of maintenance of public
order."

131

Significance nmust be attached to the |anguage used in the
| ast sentence of the |Ist paragraph and the 1st sentence of
the | ast paragraph, the forner says:

"Such activities have disturbed peaceful, tolerant
and harnonious life of society."

Wiile the latter i.e., the 1st sentence of the |ast
par agraph 4 states that
"Such activities of Sri Dhananj oy Das are
prejudicial to the interest of maintenance of public
order."

The tenor of the docunment indicate that the appellant has
been playing a leading part in the current agitation on
foreigners issue in collaboration with other active
agitators who are leaders of AASU, Karmachari Parishad and
Gana Sangram Parishad by organi sing bundhs, non-cooperation
programe, inciting people to violate law fromtine to tine.
It only indicates that the three organisations have been
taking part in the current agitation on foreigners issue in
the manner stipulated in the first paragraph, in which the
appel l ant has al so been playing a | eading part. Paragraphs 2
and 3 of the grounds deal with specific part attributed to
the appellant on specific days and at specific places. That
is why the first sentence of the |ast paragraph 4 stipul ates
such activities of Sri Dhananjoy Das are prejudicial to the
interests of nmmintenance of public order and the appell ant
was called upon to make a representation against the
al l egati ons nade against him in paragraphs 2 and 3 of the
grounds. The first paragraph only contenplates that the
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various organi sati ons have been taking part in the current
agitation against the foreigners issue in the various nodes
enuner ated therein.

Shri  Rangarajan sought to derive support for his
contention from avernents made in paragraph 5 of the counter
affidavit filed by the District Magistrate on 24th of
January, 1982 wherein it has been stated that ground No 1 is
clear, specific and el oquent which provided all the
opportunities to the detenu to submt his representation
This avernent was in reply to the allegation made in the
wit petition that paragraph 1 of the grounds was vague and
indefinite. Therefore, on the own showing of the District
Magi strate, he treated paragraph 1 as constituting one of
the grounds of detention. " Later on he sought perm ssion of
the Court to file a
132
suppl enentary affidavit, which was al | owed. In t he
suppl enentary affidavit he averred that paragraph 1 of the
grounds constitute “only a preanble or introductory para and
the grounds- on which he had subjective satisfaction for
passing the order of detention against the appellant were
contai ned in paragraphs 2 and 3 of the grounds of detention
In support of the application for permission to file a
suppl enentary affidavit by way of clarification he relied on
the parawi se comments made by hi mwhich he had sent to the
Governnment under his menmo. No. DCM 49/ 81/29 dated 15th of
January 1982 with a copy to the Senior Governnent Advocate.
Wi le dealing wth paragraphs 9 and 10 of the petition the
District Magistrate had conmented that para 1 of the grounds
of detention is of the nature of introduction and para 4 is
of the nature of conclusion. It was also submtted for the
appel lant that the District Magi strate having once adnitted
inthe counter affidavit that para 1 of ~the grounds of
detention constitute grounds of ~detention he could not
subsequently turn turtle and say that it was only by way of
introduction or preanble and he could not have been all owed
to change his position by filingia supplenentary affidavit.
The order of detention, said the counsel, is conclusive as
to the state of mind of the person who nmade it and that no
extraneous evi dence can be taken into consideration to prove
that state of mind and hence any additional evidence such as
the note made by the District Mgistrate was not adm ssible
to prove that the rule has been conplied with. Such evidence
could not have been given by the District Magistrate in view
of the wearlier affidavit dated 24th of January, 1982
expressly saying that paragraph 1 is the ground which is

clear, specific and eloquent. In support of his contention
he placed reliance on Dr. Ram WManohar Lohia v. State of
Bi har. (1)

The Advocate General of Assam on the other hand, has
contended that the counter affidavit filed earlier by the
District Magistrate was just in reply to the avernments made
inthe wit petition and therein it was stated that ground
No. 1 of the grounds of detention was vague and indefinite
and in reply thereto the District Magistrate denied the
vagueness of that ground. The District Magistrate, however,
has clarified the position in his para-w se conments which
he had sent to the Government by menp.

133

No. DCM  49/81/29 dated 15th of January, 1982. He clarified
the position that paragraph 1 of the grounds of detention
was only a preanble or introduction. This was done by him
long before the filing of the wit petition itself and,
therefore, the suppl enentary affidavit filed by hi m
clarifying the position cannot be said to be an after-
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thought and the High Court accepted the position that the
District Magistrate did not take into consideration the
statement of facts made in paragraph 1 of the grounds of
detenti on.

The grounds of detention read as a whole | eave no room
for doubt that paragraph 1 of the grounds of detention was
only by way of introduction or as a preanble. |In substance,
it only indicates the nbdus operandi adopted by the various
organi sations to the current agitation on foreigners issue
in Assam The 2nd and 3rd paragraphs of the grounds of
detention allege a specific part played by the appellant in
that agitation. On a perusal of grounds of detention as a
whole we are satisfied that the view taken by the H gh Court
that the 1st paragraph of the grounds of detention was only
a preanble, prelude, or introductory para is correct. |If
this be the position then the vagueness in the 1st paragraph
cannot be made a ground of attack on the inmpugned order

The Advocate GCeneral feebly sought to contend that
assum ng that ~ 1st paragraph of the grounds al so constituted
the grounds for detention there was no vagueness in as much
as the material facts detailed in ~paragraphs 2 and 3 were
sufficient to enable the appellant to make an effective
representation. For example, bundh referred to in paragraph
1 has been detailed in-the 2nd paragraph, non-cooperation
referred to in paragraph 1 has also been clarified by
necessary inplication in para 2 in as nmuch as Rasta Roko
progranme or creating obstacles in the roads necessarily
hel ped the non- cooperati on by preventing  people from
attending their offices or performing their statutory
duti es.

In the viewthat we have taken that the 1st paragraph
of the grounds is only introductory it is not necessary to
deal with this aspect of the matter at |ength.

This takes us to the vagueness in paragraphs 2 and 3 of
the grounds of detention which specifically refer to the
part played by the appellant . in the agitation on specific
dat es.

134

In ground No. 2 it has not been nmentioned that Nabab
Shahj amal and Biren Baishya etc. were |eaders or even
connected with any of the organisations nentioned in ground
No. 1. It was not even stated that all —the instances
referred to took place in Tezpur town. It has al so not been
stated what were exactly the acts of instigation by the
det enu. The pl ace and the manner of inciting people who cane
inlarge nunbers to violate prohibitory orders or to pelt
stones has not been mentioned.

In ground No. 3 no particulars were given about when
the order of curfew was promul gated and by whom It is only
baldly stated that the detenu "with his other associates
nobi | i sed people of parbatia etc." The peopl e assenbl ed had
cone from other places. These places were not nmentioned.
None of the details of the slogans by way of instigating
people to violate the curfew had been nentioned and thus
grounds Nos. 2 and 3 al so suffer from vagueness and this was
quite sufficient to vitiate the proceedings.

The law is by nowwell settled that a detenu has two
rights under Art. 22 (5) of the Constitution : (1) to be
infornmed, as soon as nay be, of the grounds on which the
order of detention is nmade, that is, the grounds which |ed
to the subjective satisfaction of the detaining authority,
and (2) to be afforded the earliest opportunity of making a
representati on against the order of detention, that is, to
be furnished wth sufficient particulars to enable himto
make a representation which on being considered may obtain
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relief to him The inclusion of an irrelevant or non-
exi stent ground, anong ot her rel evant grounds is an
infringenent of the first of the rights and the inclusion of
an obscure or vague ground anong other clear and definite
grounds is an infringement of the second of the rights.
Therefore in this view of the legal position if the grounds
are vague and indefinite that woul d ampunt to an
i nfringement of the second right of the appellant. It is by
virtue of the second right that the detaining authority has
to supply the mterial facts on the basis of which
subj ective satisfaction was derived for passing the order of
detention and this is how the facts fromwhich the inference
is drawmn also becone a part and parcel of the grounds.
Therefore, the inportant question is whether grounds Nos. 2
and 3 are so vague as to infringe the second right of the
appel l ant conferred by Art. 22 (5) of the Constitution
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Shri Rangarajan referred to Dr. Ram Manohar Lohia v.
State of /'Bihar and” O's. (1) wherein the Constitution Bench
hel d :

"If on its facean order of detention is in termns
of the rule, ordinarily, a court is bound to stay its
hands and wuphold the ~“order. When an order is on the
face of it not interms of the rule, a court cannot
enter into an investigation whether the order of
detention was in fact in terns of the rule. So the
State cannot be heard to say or prove that an order was
in fact made to prevent acts prejudiciial to public
order though the order does not say so...The order is
conclusive as to the state of the mnd of the person
who nmade it and no evidence is adm ssible to prove that
state of mnd. Extraneous evidence such as the note
nade by the District Magistrate was not adm ssible to
prove that the rule has been conplied with."

There is no denying the fact ~that the ground of
detention nust be in existence on~ the date when the order
was passed and the authority concerned has to be satisfied
about the grounds of detention on the date of the order and
the satisfaction of the detaining authority must be clear on
the face of it from the grounds of detention and no
extraneous evidence is admissible to prove what actually
wei ghed with the detaining authority while passing the order
of detention.

It nust, however, be kept in mnd that it is not what a
party choose to put a gloss on the grounds of detention but
it is the docunent itself which wll be ‘taken to be the
proof of what weighed wth the detaining authority while
passing the order of detention and it is for the Court to
deci de whet her certain paragraphs of the . grounds of
detention were only by way of introduction or preanble or
constitute the grounds of detention itself. As® observed
earlier, we have nmeticulously perused the grounds of
detention and the tenor of the docunent read as a whole
i ndi cates that the 1st paragraph of the grounds of detention
is only by way of introduction or preanble.

Before dealing wth this question of vagueness about
par agr aph
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No. 2 and 3 of the grounds we would like to deal wth
certain authorities which have been cited on behalf of the
appellant to indicate what constitutes the grounds of
detention. In the State of Bonbay v. Atma Ram Sridhar Vai dya
(1) this Court held

"Clause (5) of Art. 22 confers two rights on the
detenu, nanely, first, a right to be informed of the
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grounds on which the order of detention has been made,
and secondly, to be afforded the earliest opportunity
to nake a representation against the order; and though
these rights are linked together they are two distinct
rights. If grounds which have a rational connection
with the objects nmentioned in s. 3 are supplied, the
first condition is conplied with. But the right to nmake

a representation inplies that the detenu should have

information so as to enabl e him to make a

representation, and if the grounds supplied are not

sufficient to enabl e t he det enu to make a

representation, he can rely on the second right. He may

if he likes ask for further particulars which wll
enable himto make a representation. On an infringenent

of either of thesetwo rights the detained person has a

right to approach the court, and even if an

i nfringement of the second right under Art. 22 (5) is

al.one established he is entitled to be rel eased.™

As observed earlier it is on account of the second
right that it becones necessary to give facts on which the
conclusion is based. By nowit is well settled that the
grounds of detention constitute the facts also on which the
concl usi on has been drawn.

The |l earned counsel for the appellant cited various
cases by way of /exanple in which in sonewhat simlar
situation the grounds of detention were branded as vague. In
Chaju Ram v. State of Jammu and Kashmir(2) the grounds
charged the detenu with having conspired with sonme |eaders
of Denocratic Conference and having incited | andl ess people
of R'S. Pura Tehsil to forcibly occupy the |land conprised in
Nandpur Mechani sed Farmand to have persuaded themto resist
violently any attenpt to evict them No-details
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of the |leaders of the conference or of the persons incited
or the dates on which he conspired or incited the squatters
or the tinme when such conference took place, were nentioned.
In the facts and circunstances of the case it was held by
this Court

“I't would be inpossible for anybody to nake a
representati on agai nst such grounds. These grounds, on
the authorities of this Court, too nunerous to be cited
here, must be held to be vague.”

The next case cited was that of Gopal Bauri v. District
Magi strate Burdwan & Ors. (1) The grounds which -had been
furnished to the detenu in that case described the
occurrences of two successive days, nanely, March 20 and 21,
1973. Ground No. 1 charged the detenu with regard to the
i nci dence of March 20, 1973 that he with other associ ates
conmtted theft of ball bearings and wheels of the bucket
carriages of the rope-way |ines near Harishpur village and
the supply of sand to the collieries was suspended.
Li kewi se, about the incidence of March 21, 1973 the second
ground charged the detenu that he wth other associates
conmitted theft of ball bearings and wheels of the bucket
carriages from the rope-way Ilines at Palashbon village
causi ng suspension of supply of sand to the collieries. The
detenu was not communicated the names of the particular
associ ates from whose possession recovery of the stolen
articles, the subject matter of thefts disclosed in the two
grounds, was made and on the facts and circunstances of that
case it was found that the grounds of detention were vague.

In Dr. Ram Kri shan Bhardwaj v. State of Delhi & Os.(2)
one of the grounds of detention mentioned was that:

"You have been organising the novenent (Praja

Pari shad Movenent) by enrolling volunteers anmong the
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refugees in your capacity as President of the Refugee

Associ ation of Bara Hindu Rao."

This ground was held to be vague and even though the ot her
grounds were not vague, the detention was held to be not in
138

accordance with the procedure established by |aw and was
therefore illegal

In Bhupen Deka v. State of Assan(1l) only ground No. 1
was germane to the supplies and services essential to the
conmunity. The other grounds did not pertain to naintenance
of supplies and services essential to the community. The
Court on the facts held that

"...there is nothing in the ground to show

di scl osure of any material fact as to when, where, how

and in what manner the bundhs, picketings, satyagraha

had taken place and - how and in what manner they
affected the ~supplies and services essential to the
community. There is not a single specific date or tine
of the bundhs, picketings, satyagraha nor is there any
indication as to how the "supplies and services"
essential-to the comunity were affected."

In the circunstances the order of detention was declared

invalid and void on the ground of vagueness.

Shri  Rangar aj an also referred to Kanmla Kanyala
Khushal ani v. State of ‘Maharashtra & Anr.(2) to contend that
this case has added new di mension to various features of and
concept of liberty enshrined in Art. 21. In the above case
this Court observed

"This Court - in Maneka Gandhi v. Union of India(3)
has w dened the horizon of Article 21 and added new

di nrensions to various features of  and  concept of

liberty enshrined in Article 21. In view of the

decision in the aforesaid case, Article 22(5) of the

Constitution assunes a new conplexion and has to be

construed liberally and neaningfully so as to permt

the legislature to inpose the m ni mum possible curbs on
the precious rights of a citizen, by virtue of

preventive detention. |If a  procedure under Article 21

has to be reasonable, fair and just, then the words

"ef fective representation’” appearing in-— Article 22(5)

nmust be
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construed so as to provide a real and neaningful

opportunity to the detenu to explain his case tothe

detaining authority in his representation. If the words

"effective representation’ are interpreted in an

artificial or fanciful manner, then it woul d defeat the

very object not only of Article 22 (5) but also of

Article 21 of the Constitution."

The Advocate General of Assam however, on the other
hand cited cases in which in simlar situations the grounds
were not branded as vague. He referred to Naresh Chandra
Ganguli v. State of West Bengal (supra). In that case the
argunent was that the grounds contained in paragraph 4 were
vague and indefinite and not enabling the person detained to
nake his representation. It appeared fromthe said paragraph
that the detenu in that case intended to proceed to Del hi on
October 9, 1958 with a viewto instigate plans against the
personal security of the Prine Mnister. The place, date and
purpose of the planned nefarious activities had all been
stated as clearly as could be expected. The argunent,
however, was that it was necessary to state the details of
the plans hatched in Delhi. This Court dealing with the
poi nt observed

"There are several answers to this contention
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Paragraph 4 has reference to sonething which was
apprehended but lay in the wonb of the future. Fromthe
nature of the fact that it was not an event which had
al ready happended but what was apprehended to be in the
contenpl ati on of the detenu and his associates, if any,
no further details of the plan could possibly be

di scl osed. "

Reliance was placed in that case on the State of Bonbay v.

Atma Ram Sridhar Vaidya (supra) wherein it was held that

vagueness is a relative term It was observed further

"I'ts meaning must vary with the facts and

ci rcunst ances of each case. Wat may be said to be
vague in one case my not be so in another, and it
could not be asserted as a general rule that a ground
is necessarily vague if the only answer of the detained
person can be to deny it. If the statenent of facts is
capabl e of being clearly understood
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and i's sufficiently definite to enable the detained
person‘to mmke his representation, it cannot be said
that it s vague. Further, it~ cannot be denied that
particulars of what has taken place, can be nore
definitely stated than those of events which are yet in
the offing. In the very nature of things, the main
object of the Act is to prevent persons from doing
sonet hing which  cones within the purview of any one of
the sub-clauses of cl. (a) of s. 3 (1) of the Act."

Next reliance  was placed on Masood Al ametc. v. Union
of India & Os. (1). In this case also the order of
detention was challenged on the ground of vagueness of some
of the grounds. Reference was specially made to the last two
lines of ground No. 1 relating to the collection of Rs. 700
for Youth Majlis and to grounds Nos: 2 and 3. In the facts
and circunstances of the case this Court held

"If the last two lines are read, as they should
be, along wth the renaining contents of ground No. 1
it cannot be said that the(  petitioner was wunable to
tender his explanation with respect to the allegation
contained therein. Quite clearly, the exact point of
time and the people from whom small —anmounts were
col l ected could not possibly be stated with precision.

Grounds Nos. 2 and 3, as is clear, —contain precise

details in the various clauses enunerated therein

According to ground No. 2 the petitioner has extra-

territorial loyalties and, therefore, he isa threat to

security of India and this conclusion is arrived at on

the basis of the instances stated in cls. (a) to (d)

whi ch are precise and definite. Simlarly, ground No. 3

says that the petitioner has been exciting conmunal

feelings among the Muslins in India and contributing to
comunal di sturbances in Aligarh city and this
conclusion is based on instances stated in cls. (a) to

(d) which are precise and definite. The instances under

both these grounds are relevant and germane to the

object which is sought to be achieved by s. 3 of the

Act for the purpose of detaining persons who are likely

to act in a manner prejudicial to the security of the

State or maintenance of public order."
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State of Bonbay v. Atma Ram Sridhar Vai dya (supra) was
sought to be distinguished by the Advocate General and
referred to the foll owi ng observations nade by the Court:

"Thi s however does not nean that all facts |eading
to the conclusion nentioned in the grounds nust be
conveyed to the detained person at the same tine the
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grounds are conveyed to him The facts on which the
conclusion nmentioned in the grounds are based nust be
available to the Governnment, but there nmmy be cases
where there is delay or difficulty in collecting the
exact date or it rmay not be convenient to set out al
the facts in the first conmunication. |If the second
comuni cation contains no further conclusion of fact
fromfacts, but only furnishes all or some of the facts
on which the first mentioned conclusion was founded it
is obvious that no fresh ground for which the order of
detention was nade is being furnished to the detained
person by the second comunication which follows
sonetine after the first communication."”
Next reliance was placed on Bidya Deb Barma v. District
Magi stratc, Tripura, Agartala.(1l) In that case also the
i mpugned order was chall enged on the ground of vagueness
i nasmuch as the ground ~did not give any details since no
particulars of “time, place and circunstances had been
mentioned and - rel evant and irrelevant matters had al so been
included. In the circunstances of the <case this Court
negati ved the contenti on and observed:

"The grounds begin-by stating generally what the
activities were. They consisted of instigation of
tribal people ‘to practise jhuming and preventing the
authorities from delivering paddy 'to Governnment under
the procurenent / schenes. This instigation it 1is said
was through mass and secret neetings -and resulted in
vi ol ent resistance to Governnent. Having said this the
grounds then specify the places where and the dates on
whi ch the neetings were held and the date on which and
place at which the resistance took place. In our
judgrment nore detail ed informati on-was not necessary to
give the det enus an opportunity to nmake. their
representations.”
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In Vakil Singh v. State of Jammu & Kashmir(1l) this
Court observed:

"*Grounds’ within the contenplation of s 8 (1) of
the Act means ’'materials’ ~on which the order of
detention is primarily based. Apart from-conclusions of
facts 'grounds’ have a factual constituent, al so. They
must contain the pith and substance —of primary facts
but not subsidiary facts or evidential details. This
requirenent, as to the communication of all essentia
constituents of grounds was conplied wth in the
present case. The basic facts, as distinguished from
factual details, were in corporated in the nateria
comuni cated to the detenu. He was told the nane of the
not ori ous PAK agent and courier...through whomhe was
supplying the information about the Indian Arny. He was
i nforned about the places in Pakistan which- he was

visiting. He was further told that in lieu of the
supply of this information he had been receivi ng noney
from Paki stan. Not hi ng nore was required to  be

intimated to enable him to nake an ef fective
representation. The facts which were not disclosed were
not basic facts and their non-disclosure did not affect
the petitioner’s right of making a representation.”
After analysing the various cases cited on either side
we are of the viewthat the question whether a particul ar
ground is vague will depend on the facts and circunstances
of each case because vagueness is a relative term Wat may
be vague in one case nmay not be so in simlar circunstances
of the other case. |If the basic facts have been given in a
particul ar case constituting the grounds of detention which
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enable the detenu to make an effective representation

nerely because neticulous details of facts are not given
will not vitiate the order of detention. W have
nmeti cul ously exam ned paragraphs 2 and 3 of the grounds of
detention and we are satisfied, that basic facts have given
to enable the appellant to make an effective representation

O course, it would have been better if other mnute details
had al so been given.
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Lastly we take up the plea raised on behalf of the
appel l ant that the facts alleged in the grounds of detention
only make out a case for maintenance of |aw and order and
not of public order. The difference between the expressions
"law and order’ and ’'public order’ has been the subject
matter of consideration by this Court on vari ous occasi ons.
In Dr. Ram Manohar Lohia v.  State of Bihar (supra) this
Court observed:

"What was neant by the ’'nmaintenance of public
order’ was the prevention of disorder of a grave
nature, a disorder which the authority thought was
necessary to prevent-in view of the emergent situation
created by external aggression; whereas the expression
"mai nt enance of law and order’ may mean prevention of
di sorder of conparatively lesser gravity and of |oca
significance only."

Again, the distinction was brought out” in Ashok Kumar v.
Del hi Adnministration & Os., (1) to which-one of us was a
party. This Court observed:

"The true distinction between the areas of "public
order” and "law.and order” lies not in the nature or
quality of the act, but in the degree and extent of its
reach upon society. The distinction between the two
concepts of "law and order" and "public order" is a
fine one but this does not -mean that there can be no
overl apping. Acts simlar in nature but commtted in
different contexts and.  circunstances m ght cause
different reactions. 1In one case it mght affect
specific individuals only and therefore touch the
problemof [aw and order while in another it  mght
affect public order. The act by itself therefore is not
determ nant of its own gravity. It is the potentiality
of the act to disturb the even tenpo of the life of the
conmunity which nmakes it prejudicial to the maintenance
of public order."

The situation in Assamis a grave one and the agitation
on the issue of foreigners has been going on for years and
it has taken an ugly and serious turn,and the statenents of
facts made in paragraphs
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2 and 3 of the grounds of detention in the prevalent
circunstances in Assamrelate to the naintenance of public
order in view of the law laid down in the above case.

For the foregoing discussion the appeal nust fail. It
is accordingly disnm ssed.

H L. C Appeal dism ssed.
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