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ACT:

Crimnal Trial-Search-Recovery of articles-Denial of al
know edge of articles recovered--No  questions Put on
articles recover ed- accused, i f Pr ej udi ced- Presunpti on-
Servant in Premses of master-Wether in Possession of
mast er’ s goods- Code of Crimnal Procedure, 1898-(V of 1898),
s. 342-Bonbay Prohibition Act, 1949 (Bom 25 of 1949), ss.
65(b), 65(f), 66(b).

HEADNOTE:

During the search of the prem ses of the appellant 'No. 1 a
conplete working still was found which was being worked by
the appellant No. 1 and his servant, appellant No. 2. The
presi dency Magistrate was satisfied that a working still and
516

illicit Iiquor were found. The appellant No. 1 was exani ned
under section 342 of the Code of Criminal Procedure, he
vol unteered the statement that he did not know anything  of
the contraband seized by the police ; ~so no specific
guestion about the still and other articles recovered from
his premses were put by the Presidency Magistrate who
convicted the appellants under ss. 65(b), 65(f) & 66(b) of
the Bonbay Prohibition Act, relying on the facts of the
recovery of still and illicit liquor and did not use the
provision of S. 103 for presunption agai nst the appellants.
The appellants on appeal by special |eave contended, (1)
that no presunption under s. 103 of the Act could arise ;
and that he had been denied the opportunity to rebut the
presunption under s. 103 of the Act, as no questions were
put to them when they were exam ned under s. 342 of the Code
of Crimnal Procedure (3) that as the Magistrate had not
used the provision of s. 103 for presunption against the
appel l ants, the H gh Court ought not to have convicted the
appel l ants on the presunption arising under s. 103 of the
Act w thout giving theman opportunity to rebut the sane.

On behalf of appellant No. 2 it was further urged that he
was nerely a servant of appellant No. 1; if any one was in
possession of the still it was appellant No. 1 and no
presunption against himcould arise under s. 103 of the Act.
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Hel d, that when an accused is exam ned under s. 342 of the
Code of Crimnal Procedure and volunteers statenent denying
all know edge of articles recovered fromhis possession, no
prejudice is caused to himif no further questions are put
to explain the possession of articles found in the prem ses
occupi ed by him

The presunption which arises under S. 103 of the Bonbay
Prohibition Act is that an offence wunder the Act is
conmitted when a person is found in nere possession, without

further evidence, of any still, utensil, inplenent or
appar at us what soever for the manufacture of such intoxicant
until contrary is proved. Thus no prejudice was caused to

the appellant No. 1 when the High Court relied upon the
presunption arising under s. 103 of the Act to wuphold his
convi ction under s. 65(f) of the Act.

Hel d, further, that it cannot be said of nerely an enpl oyee
in the premi ses that he was in physical possession of the
thi ngs belonging to his naster unless they were left in his
cust ody,

Where an offence under s. 65(f) of the Bonmbay Prohibition
Act has not been established beyond reasonabl e doubt and the

possession of still does not amount to an of fence under the
section no presunption could arise under s. 103 of the Act
agai nst a person that he was in possession of the still for
whi ch he coul d not 'account satisfactorily.

In the instant case the still being in the possession of the

master and there being no evidence that the enpl oyee in any
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way aided his master to conme into possession of the still,
it could not be said that the appellant No. 2 was in such
possession of the still as would amobunt to an offence under
s. 65(f) of the Act.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON:. Cri m nal Appeal No., 124 of
1959.

Appeal by special |eave fromthe judgnment and order dated
June 19 and 20, 1959, of the fornmer Bonbay High Court in
Crimnal Appeal No. 411 of 1959 arising out of the judgment
and order dated March 17, 1959, of the Presidency Magistrate
XX Court, Mazagaon, Bonbay in Case Nos. 1952-54/P of 1958.

B. M Mstri, Ravinder Narain, S. N Andley, J. B.
Dadachanj i, Raneshwar Nath and P. L. ~Vohra for t he
Appel | ant s.

Nur - ud-di n Ahned and R H. Dhebar, for the Respondent.

1960. Novenber 18. The Judgnent of the Court was delivered
by

IMAM J.-The appellants were convicted under ss.” 65(b),
65(f) and 66(b) of the Bonbay Prohibition Act “of @ 1949,
hereinafter referred to as the Act, by the Presidency
Magi strate XX Court, Mazagaon, Bonbay. The appellant No. 1
was sentenced to 9 nonths’ rigorous inprisonment and a . fine
of Rs. 1,000 under s. 65(b). No separate sentence was
i nposed under the other sections. Appellant No. 2 was
sentenced to 6 nmonths’ rigorous inprisonnent and fine of Rs.
500 under s. 65(b). No separate sentence was inposed under
the other sections. They appealed to the Bonmbay Hi gh Court
against their convictions and sentence. The H gh Court set
aside their convictions under ss. 65(b) and 66(b) of the Act
but mai ntained their conviction under s. 65(f ) read with s.
81 relying on the presunpti on agai nst the appellants arising
out of s. 103 of the Act. The High Court accordingly
directed that the sentence of inprisonnent and fine inposed
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upon the appellants by the Presidency Magistrate under s.
65(b) be regarded as the sentence of inprisonnent and fine
i nposed on the appellants under s. 65(f) read with s. 81

66
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According to the case of the prosecution, there was a search
on August 2,1958, of certain premses in the occupation of
appellant No. 1 on the third floor of Dhun Mansion, Khetwadi
12th Lane. A conpl ete working still was found there and
both the appellants were working it. Appellant No. 2 was
punping air into the cylinder with a motor punp while
appel lant No. 1 was holding a rubber tube attached to the

t ank. An iron stand with a boiler onit was also found
t here. Below the boiler. there was a stove which was
bur ni ng. There was also ‘a big jar near the still.
According to the prosecution, this big jar contained illicit
['i quor. Anot her glassjar was used as a receiver which

according to the prosecution, also contained 20 drans of
illicit liquor. The, boiler contained four gallons of wash.
There were also 11 wooden barrels containing wash. In the
drawi ng roomof the prenises a small glass jar containing 20
dranms of illicit-liquor, a bottle of 1-1/2 drans of illicit
liquor and a pint bottle containing 3 drams of illicit
liquor were al so  found. A _panchnama was drawn up
concerning the recovery of these articles. It was the case
of the prosecution that the appellants  were nmanufacturing
illicit 1liquor and were in possession of a still and other
materials for the purpose of manufacturing intoxicant and
were al so in possession of illicit 1iquor.

The Presidency Magistrate was satisfied that a working stil
and illicit liquor inthe glass jars and the two bottles
were found in the prem ses in question. ~ The Hi gh Court al so
was of the opinion that a working still was found there but
it thought that it would not be safe to rely wupon the
conflicting and unsatisfactory evidence in the case to hold
that illicit 1liquor had been found in the premses in
guestion, as it had not been satisfactorily proved that the
bottles and the glass jars had been sealed in the presence
of the panchas. The Hi gh Court was further of the opinion
that there was no evidence on the record to show that the
very bottles which were attached and the sanple bottles in
which was contained the wash were the bottles which were
exam ned by the Chemi cal Exam ner in respect
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of which he nmade a report to the Mgistrate. Accordingly,
it was of the opinion that the convictions under ss. 65(b)
and 66(b) could not stand.

On behal f of the appellants it was urged that nol presunption
under s. 103 of the Act could arise as it had not /been
established, on the findings of the High Court, that the
still was an apparatus for the manufacture of any intoxicant
as is ordinarily used in the manufacture of any intoxicant.
It was further argued that no questions were put to the
accused, when they were exam ned under s. 342 of the Code of
Crimnal Procedure, in this connection and therefore they
had been denied the opportunity to rebut the presunption.

The Presidency Mgistrate had not used the provision,,; of
s. 103 agai nst the appellants because he had found that in
fact illicit liquor had been recovered fromthe prem ses and
that the still was for manufacturing such intoxicant. | f
the Presidency Magistrate had at all intended to use the
presunption under s. 103 against the appellants, he was
bound to have given them an opportunity to rebut it. |If at

the appellate stage the H gh Court was of the opinion that
it had not been established that any illicit |iquor had been
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recovered as a result of the search, then it ought not to
have convicted the appellants on the presunption arising
under s. 103 without giving the appellants an opportunity to
rebut the sanme. |In this case the offence under s. 65(f)
woul d be the using, keeping or having in possession a stil
or apparatus for the purpose of manufacturing any intoxicant
other than toddy. It was not established by the evidence
that the still or apparatus recovered from the prem ses
occupi ed by appellant No. 1 was one which is not ordinarily
used for the manufacture of toddy.

It was further urged on behalf of appellant No. 2 that he
could not be convicted either for being in possession of the

still or under s. 65(f) read with s. 81, that is to say,
abetnent of an offence under s. 65(f) of the Act. Thi s
appel lant was nerely a servant of appellant No. 1. [If any
one was in possession of the still it was appellant No. 1.

There was al so no evidence to show that appellant No. 2 had
abet t ed
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appellant. No. 1 in comng into possession of the still.
Appel | ant-No. -2 was nerel y using the punp, presumably under
the orders of his master, and-as he could not be said to be
in possession of the still, no presunption against this
appel  ant coul d ari se under s. 103 of the Act.

We woul d deal with/'the case of appellant No. 2 first. There
is no evidence that he in any way aided his naster to cone
into possession of the still. It would be  reasonable to
suppose that when he was using the punp he was doing so on
the orders of his master and he may not have been aware of
what was bei ng manufactured, whatever suspicion -may arise
from his conduct. It cannot also be said that he was in
possession of the still. The still wasin the possession of
his naster. He was nerely an enployee in-the prem ses and
cannot be said to be in physical possession of things
belonging to his master wunless they were left in his
cust ody. It seens to us that whatever suspicion there my
be agai nst the appellant No. 2 it cannot be said that it has
been establi shed beyond reasonabl e doubt that he was in such
possession of the still as would ampunt to an of fence  under
s. 65(f) of the Act. In the circunstances, no presunption
could arise under s. 103 agai nst himthat he was in posses-
sion of the still for which he could not —account satis-
factorily. W would accordingly allow the appeal of
appel l ant No. 2 and set aside his conviction and sentence.
So far as the appellant No. 1 is concerned, there can be no
guestion that he was found in possession of a still~ which
having regard to the nature of the still as disclosed by the
evidence, is ordinarily wused for the manufacture of an
i ntoxi cant such as liquor. Having regard to the description
of the still, as found on the record, we are satisfied that
the still in question is not ordinarily wused - for the
manuf acture of toddy. |Indeed, it is doubtful that any stil
is required for the manufacture of toddy because toddy is
either fernmented or not. |If the toddy is unfernented the
need for a still is unnecessary. On the other hand, if the
toddy is fernented, the process of fernmentation is a natura
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one and does not require the aid of any apparatus to fernent
it. It was said, however, that by heating the toddy, a
hi gher degree of fernmentation takes place and it becones
nore potent. W have, however, no evidence on the record as
tothis. Even if we assune that toddy, when heated, becones
highly fernented and therefore nore potent, there is nothing
to show that the heating process to achieve this required an
el aborate still of the kind found in the prem ses of
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appel  ant No. 1.
It was, however, pointed out that no questions were put to
the appellant in order to give himan opportunity to rebut
the presumption arising out of s. 103 of the Act. It is,
however, to be renenbered that when the appellant was
exam ned wunder s. 342 of the Code of Crimnal Procedure he
had vol unteered the statement that he did not know about the
various contraband seized by the police. Since this was his
attitude in the matter, it is difficult "to understand what
further questions could have been put to himto explain the
possession of the still and the various other articles found
in the prem ses occupied by him It is not possible to say
in this particular case that this appellant had been
prejudiced by the failure of the Magistrate to put to him
any specific questions about the still and the other
articles found in the prenises occupied by him
The presunption which arises under s. 103 of the Act is that
an offence wunder the Act is commtted where a person is
found in mere possession, wthout further evidence, of any
still, “utensil, -inplenent or apparatus whatsoever for the
manuf act ure of ‘any intoxicant as are-ordinarily used in the
manuf acture of such intoxicant until the contrary is proved.
it is difficult to conceive that the appellant could have
given any satisfactory evidence to establish that the stil
and other articles found in the prem ses occupied by him
could ordinarily be used for the manufacture of toddy. We
are accordingly satisfied that there was no prejudi ce caused
to the appellant, in'the circunstances of the present case,
when the High Court relied upon the presunption arising
under s. 103
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to uphold his conviction under s. 65(f) of the Act.
It was finally urged that the sentence should be reduced.
In our opinion, the sentence inposed cannot be said to be
unduly severe having regard to the provisions of the Act.
Accordingly, the appeal of appellant No. 2 is allowed and
his conviction and sentence are set aside but the appeal of
appel lant No. 1 is dismssed.

Appeal di sposed of accordingly.




