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1. Leave granted.
2. By this judgnent and order, we propose to dispose of the

aforesaid appeal which is filed by the appellant herein after

bei ng aggrieved by the judgnment and order passed by the H gh Court



2
in RSA No. 2698 of 2008 affirmng the judgnment and decree passed

by the trial Court in Guvil Suit No. 160 of 2003 which was
affirmed by the First Appellate Court in CGvil Appeal No. 92 of
2007. These facts, therefore, neke it crystal clear that the
present appeal is directed against the concurrent findings of fact
of the H gh Court, the first Appellate Court i.e. the judgnent of
the Additional District Judge and the trial court which was the

Court of Civil Judge (Junior Division).

JUDGMENT

appreci ate the contentions rai sed before us by the | earned counsel

appearing for the appellant, it would be necessary to set out

certain basic facts leading to filing of the present appeal.

4. The suit was filed by the respondent herein contending inter
alia that all the six persons including respondent No. 1 have
their common interest in the disputed street alongwith co-

i nhabitants of the sane area. It was stated that the residentia
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houses of the respondents are falling in the site plan which

indicates that there is a common street for ingress and egress of
the general public. It was alleged in the plaint that earlier Bal
Ki shan Dass who was exam ned as PW4 was the original owner of the
entire area out of which he curved out a colony selling plots in
favour of various parties. It was also stated in the plaint that
at that tinme itself a 10 feet wide public street was left on the
ground as detailed in the site plan for the comon use of all the
pl ot

hol der s

of t he
col ony,
but

further

JUDGMENT

all egation was that the appellant/defendant from the tine of

possession of his plot had evil eye on the aforesaid disputed
street and the defendant No. 1 and he nanely defendant No. 2
encroached upon substantial part of the sane naking the street
narrowed down causing inconvenience to the wusers of the said
street. Incidentally the suit was filed invoking Order | Rule 8 of

Code of Civil Procedure [called in short ‘C.P.C."].
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5. In the plaint it was further stated that earlier the

respondent No. 1 as conplainant filed a conplaint under Section
133 of the Code of Cimnal Procedure, 1973 (for short *“the
Cr.P.C.") which was decided in favour of the plaintiff/respondent

No. 1 and the said judgnent was passed by the SDM

6. When the matter was chal | enged before the Punjab and Haryana
Hi gh Court, the Hi gh Court held that the natter which is agitated
rel ates

; \ 2
P

di sput ed

facts and QQ
t herefore D

requires
evi dence

and t hat

t he

JUDGMENT

between the parties could only be effectively decided if a civi

di spute

suit is filed. As the High Court had held that the dispute
between the parties would be decided by filing a civil suit,
consequently the aforesaid plaint was filed in the Court of G vi

Judge (Junior Division) which was registered as Cvil Suit No. 160

of 2003.
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7. Def endant Nos. 1 and the present appellant as defendant No. 2

filed a conbined witten statenment raising objections regarding
the maintainability of the suit and also with regard to the nerit
of the contentions raised in the plaint. On the basis of the
pl eadings of the parties, four issues were franed by the trial
court to the follow ng effect:

1. Wiether the defendants have nade illegal / unauthorized

construction over the public street by way of illegal
encroachnent as shown in red colour in the attached site

JUDGMENT

plan shown by letters ABCD situated at village Matl auda,
Distt. Panipat ? OPP.

2.1ln case issue No. 1 is decided in favour of plaintiff,
then whether plaintiff is also entitled to injunction, as
prayed for? OPP.

3. Whether suit filed by the plaintiff is not maintainable
in the present fornf OPD.

4. Relief.

8. To substantiate his case, the plaintiff/respondent No. 1
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examned 8 wtnesses and produced sone docunents whereas the

present appellant as defendant No. 2 exami ned hinself as DW1 as a
sole witness. After recording the evidence adduced by the parties
the learned Cvil Judge (Junior Division) heard the parties and
thereafter by a judgnent and decree dated 6.12.2007 decreed the
suit and a permanent injunction was issued directing the renova
of wunaut horized construction fromthe ground as shown in the site
plan. Since, the defendant No. 1 had already renoved his portion
of

i1l egal

JUDGMENT

construction, the present appellant was given one nonth’'s tine to

renove all such constructions failing which respondent No. 1 was
given their legal right to get the said construction renpved on
his own expenses which was allowed to be recovered from the
def endant s. The defendants were further restrained fromraising
any further construction in future on the aforesaid 10 feet Rasta

as detailed in PW- 7A
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9. Bei ng aggrieved by the aforesaid judgnent and order passed by

the trial court, an appeal was filed before the Additional
District Judge, Pani pat whereas the appeal was registered as CGivil
Appeal No. 92 of 2007. The aforesaid appeal was heard by the
Additional District Judge who by his judgnment and decree dated
25.7.2008 dismssed the appeal filed by the appellant.
Thereafter, the appellant filed a second appeal before the Punjab

and Haryana High Court which was registered as RSA No. 2698 of

Y

j udgnent Q
and D
decr ee w

dat ed

2008.

JUDGMENT

31.7.2009, the aforesaid appeal was also dismssed by the High
Court holding that there is no specific question of law involved

in the aforesai d appeal .

11. Being still aggrieved, the present appeal was filed by the
appellant herein in which notice was issued and on service

thereof, we heard the | earned counsel appearing for the parties.
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12. M. Anoop G Choudhary, |earned Senior Counsel appearing for

the appellant very forcefully argued that none of the judgnents
and decrees passed by the courts below is justified. He
submtted that the suit itself was barred by Ilimtation but
despite the said fact and despite the fact that a specific stand
was taken in the witten statenment contending that the suit is
barred by limtation, no such issue was franed by the trial Court

and no decision was rendered by the trial court as also by the

appel | ate
Cour t on
the said
I ssue and
t hat t he
Hi gh

Court was

not

justified

JUDGMENT

dism ssing the plea raised by the appellant on the ground that the

in

cause of action is a continuing cause of action and, therefore, it
cannot be said that the suit is barred by limtation. H's second
contention was that there could and should have been no finding
regardi ng the encroachnent nmade by the appellant in absence of
production of any official docunent to indicate that there was in

fact a public street used by the residents of the area. He
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submtted that no evidence has been led to prove and establish

that it was a public street on which encroachnent was made by the
appel lant. Hi s | ast subm ssion was that the suit was said to be in
representative capacity as shown in the plaint but the formalities
for instituting a case i.e. representative suit was not followed
and therefore the suit should have been dismssed at the very

threshold itself.

13. Th

oresarc ‘g&
&

S
»

JUDGMENT

subm ssions of the |earned senior counsel appearing for the
appel l ant were refuted by the |earned counsel appearing for the
respondents who placed before us the findings recorded by the
three courts below and relying on the sanme, it was submtted that

the present appeal has no nerit at all

14. In the light of the aforesaid subm ssions of the counsel

appearing for the parties, we also perused the records very



10
careful ly. W would first deal with the plea of limtation as

rai sed before us by the appellant.

15. The records placed before us do disclose that the appell ant
in his witten statenent took up a plea that the suit is barred by
limtation. However, despite the said fact no i ssue was framed nor
any grievance was made by the appellant for non-framng of an

i ssue of limtation.

16. n
goi ng

t hr ough

the

recor ds,

we do not

find that

t he

aope | ant JUDGMENT

has nmade any subm ssion before the trial court as also before the
first appellate court regarding the plea of limtation. Such a
plea is seen to have been nade before the H gh Court. The said
pl ea whi ch was nmade before the H gh Court was considered at |ength
by the High Court and the H gh Court held that although such a
plea was not raised either before the trial court or before the

appel l ate court, the sanme could be raised before the H gh Court in
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view of the provisions of Section 3 of the Limtation Act which

pl aces an obligation upon the Court to discuss and consider such a
plea despite the fact that no such plea was raised and argued

before the Trial Court as also before the First Appellate Court.

17. The High Court after considering the aforesaid plea held that
the suit cannot be said to be barred by I|imtation as an

encroachnment on a public street is a continuing wong and

JUDGMENT

therefore, there exists a continuing cause of action. The

records disclose that initially a conplaint under Section 133 of
Cr.PC was filed which was pursued with all sincerity upto the Hi gh
Court. But the H gh Court held that the dispute between the
parties could be better resolved if a proper civil suit is filed
and when evidence is led with regard to the disputed questions of
fact. W find fromthe records that imediately thereafter the

aforesaid suit was filed seeking issuance of a nandatory
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injunction. In view of the aforesaid facts and also in view of the

fact that encroachnent on a public street by any person is a
continuing cause of action, we find no nerit in the said

cont enti on.

18. Any act of encroachnment is a wong conmtted by the doer.
Such an encroachnent when nmade to a public property Iike

encroachnment to public road would be a graver wong, as such w ong

JUDGMENT

prejudicially affects a nunber of people and therefore is a public

wong. So long any obstruction or obstacle is created to free and
unhi ndered access and novenent in the road, the wongful act
conti nues thereby preventing the persons to use the public road
freely and unhindered. Therefore, that being a continuing source
of wrong and injury, cause of action is created as long as such
injury continues and as long as the doer is responsible for

causi ng such injury.
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19. At this stage it would be apposite to refer to and rely upon
Section 22 of the Limtation Act, 1963, which reads as foll ows:

“I'n case of a continuing breach of contract or in
case of a continuing tort, a fresh period of
limtation begins to run at every nonent of the tine
during which the breach or the tort, as the case my
be, continues.”

This court had the occasion to deal with Section 22 of the

JUDGMENT

Limtation Act, 1963, in the case of Sankar Dastidar v. Shrinmati

Banj ul a Dastidar and Anr reported in AIR 2007 SC 514, in which the
Suprenme Court held that when a right of way is clainmd whether
public or private over a certain land over which the tort-feaser
has no right of possession, the breaches would be continuing, to
which the provisions of Section 22 of the Limtation Act, 1963,
woul d apply. Therefore, in our considered opinion the plea that

the suit is barred by limtation has no nerit at all
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20. The next plea which was raised and argued vehenently by the
| earned senior counsel appearing for the appellant was that the
suit was bad for non-conpliance of the provisions of Oder | Rule
8 of the CPC. The said submssion is also found to be w thout any
nmerit as apart from being a representative suit, the suit was
filed by an aggrieved person whose right to use public street of
10 feet width was prejudicially affected. Since affected person
hi nsel f

has filed

a suit,

JUDGMENT

therefore, the suit cannot be dism ssed on the ground of alleged

non- conpl i ance of the provisions of Order | Rule 8 of the CPC

21. In this connection, we may appropriately refer to a judgnent
of the Supreme in Kalyan Singh, London Trained Cutter, Johri
Bazar, Jaipur Vs. Snmt. Chhoti and O's. reported in AIR 1990 SC
396. In paragraph 13 of the said judgnent, this Court has held

that suit could be instituted by representative of a particular
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community but that by itself was not sufficient to constitute the

suit as representative suit inasnuch as for a representative suit,
the permission of Court under Oder | Rule 8 of the CPC is

mandat ory.

22. In paragraph 14 of the said judgnent, it was also held that
any menber of a community may successfully bring a suit to assert
his right in the community property or for protecting such
property
by

seeki ng
renoval

of

JUDGMENT

encroachnment therefrom and that in such a suit he need not conply

with the requirenents of Oder | Rule 8 CPC. It was further held
in the said case that the suit against alleged trespass even if it
was not a representative suit on behalf of the community could be

a suit of this category.
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23. In that view of the matter and in the light of the aforesaid

| egal position laid down by this Court, we hold that the suit

filed by the plaintiff/respondent No. 1 was maintai nabl e.

24. According to the appellant no official docunent was placed
and no official witness was exam ned to prove and establish that
the suit land was a public street in which encroachnment is nade by
the appellant. At this stage it would be appropriate to nmention
t hat t he
suit was

initially

JUDGMENT

instituted against two defendants nanely defendant No. 1 and

def endant No. 2. The appel l ant herein was defendant No. 2 in the
said suit. So far as defendant No. 1 is concerned, the records
di scl ose that the Panchayat of the area took a decision that both
of them have encroached upon a public property and the street and
therefore they should renobve the encroachnent. It is disclosed
from the records that pursuant to the aforesaid decision of the

Panchayat, the defendant No. 1 renpbved his encroachnment after
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admtting that he had also encroached upon sone area of the 10

feet wide street which fact he admtted before the panchayat and
| ater on he renoved the said encroachnment. The aforesaid fact is
established from the statenents of PWJ1. Jyoti Parshad, PW5 -
Sadhu Ram and PW6 - Ram Pal who were present and participated in
the said Panchayat al so corroborated the said adm ssion before the

Panchayat .

25.

Besi des,

in all 8 J‘:EE.

Wi t nesses D
wer e "’

exam ned

by t he

plaintiff

JUDGMENT

respondent No. 1. PW3, Dharam Singh Patwari who was exam ned in

the suit proved the report of the BDO who had visited the disputed
property on 18.1.1995 after which he also submtted a report
certifying that an encroachnent has been nade by the appellant
over the disputed street. Bal Kishan Dass who was al so exam ned
as PW4 had specifically stated in his evidence that he had carved
out a colony in the year 1981-82 and he had sold the plots to the

plaintiff as well as defendants and other inhabitants of the
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village and towards eastern side of the plot of t he

def endant/ appel l ant he had | eft a street of 10 feet w dth.

26. As against the aforesaid evidence adduced on behalf of the
plaintiff/respondent No. 1, the appellant exam ned hinself as DW1
wherein he only took a stand that disputed property is not a part
of the street and that after purchasing the plot he had
constructed the house and despite the said fact no objection was
taken and

heretore ‘g&
&

it cannot

be sai d J‘I.
t hat he D

/l
o
.
had 1“’ 1',.
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constructed a house also on a part of the said disputed suit

property.

27. On appreciation of the aforesaid evidence, all the three
courts nanely the High Court, the First Appellate Court as also
the trial court held that the aforesaid disputed suit land is a
part of the public street where the appellant has encroached upon

by constructing a part of the house. The aforesaid findings are
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therefore findings of fact. Public Oficer nanmely Patwari was

exam ned who had proved the report submtted by the BDO stating

that part of the suit property is a public street.

28. Ext. PWT7A filed by the plaintiff/respondent is a site plan
whi ch proves and establishes that there is a public street of 10
feet wwdth. 1In all the sale deeds of the area as disclosed from
the statenment of PW4 Bal Kishan Dass, the aforesaid street of 10
f eet

width is

shown and

t he Q
af oresai d D

evi dence w

go
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unrebutted. Thus there exists a street of 10 feet w dth. It is

al so proved from the evidence on record that the appellant has
encroached upon the suit property consisting of the aforesaid
street of 10 feet wi dth. That being the position, we find no
infirmty in the judgnment and decree passed by the Trial Court and
affirmed by the First Appellate Court and by the Hi gh Court in the

Second Appeal .
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29. We, therefore, find no nerit in this appeal which is

dism ssed with costs, which is assessed by us at Rs. 10,000/-.
The decree passed by the trial court is confirned. |If the
appel lant fails to vacate and renove the unauthorized encroachnent
within a period of 60 days from today, it wll be open for the
plaintiff/respondent No. 1 to get the decree executed in

accordance with | aw.

30. I'n

terns of

t he Q
af oresai d D

JUDGMENT

observations and directions, the appeal is dismssed.

New Del hi
January 27, 2011



