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Leave granted.

Respondent' herein, a conpany registered under the Indian Conpani es

Act, known as Ms. Crown Re-rolling (P) Ltd., is the owner of a Re-rolling
mll. It is are-rolling mll manufacturing MS. rounds and flats, out of iron
and steel scrap materials. |Indisputably, the State of Oissa nade an

i ndustrial policy wherefor a resolution was adopted on 13.5.1986, pursuant

whereto and in furtherance whereof, exenption was granted from paynent

of sales tax on raw naterials sold to or purchased by a registered deal er and
certified by the General Manager, District Industrial Corporation to be a

smal | scale industry set up on or after 1.4.1986 and comenci ng conmerci a
production thereafter. It is furthernmore not in dispute that by reason of a
notification dated 22.12.1989, the State Governnent /in exercise of its

powers conferred upon it under Section 8 of the Ori'ssa Sal es-Tax Act, 1947,
notified "Iron and steel’ to be taxable at the first point of sale, in a series of
sal e by successive dealers, when such sale is effected by a dealer liable to

pay tax under the Act. It is also not in disputethat prior to issuance of the
said notification the taxable event was the last purchase. [t has not been

deni ed or disputed before us that the exenption notification dated 13.5. 1986

is applicable in the case of the assessee. It is also not in dispute that the said

exenption relates to transaction of purchase or sale of raw material which go
into the composition of the finished product manufactured by the assessee in
the State.

Respondent had been maki ng purchases fromthe Rourkela Steel Plant
of the Steel Authority of India Ltd. Admittedly, the benefit of the exenption
notification in respect of such purchases have been granted to the
respondent - assessee. Adnmittedly, Respondent had nade purchases al so
fromthe registered dealers of iron scrap. However, the problemarose in
obtaining the said exenption as on and from 1.1.1990 steel was made
taxable at the first sale point by reason of the said notification dated
22.12.1989 issued under Section 8 of the Act. The nechanismfor availing
of exenption was by way of statutory declaration by the buyer/manufacturer
to the taxable seller, thereby purchasing the raw material free of tax.

It is furthernore not in dispute that the respondent had purchased tax
paid raw materials. He filed an application for refund of the sales tax
purported to be in terns of Section 14 of the Orissa Sales Tax Act, 1947 (for
short, 'the Act) which reads as under :-

"14. Refunds -
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The Conmi ssioner shall, in the prescribed manner,
refund to a dealer applying in this behalf any amount of
tax penalty or interest paid by such dealer in excess of the
amount due from hi munder this Act, either by cash
payment or by deduction of such excess fromthe anount
of tax, penalty or interest due in respect of any other
period :

Provided that no claimto refund of any tax,
penalty or interest paid under this Act, shall be all owed
unless it is made within twenty-four nmonths fromthe
date on which the order of assessnent or order inposing
penalty, as the case nmay be; was passed or fromthe date
of the final order passed on appeal, revision or reference
in respect of the order earlier nentioned, whichever
period is later:

Provi ded further that no claimto refund of any tax,
penalty or interest paid under this Act shall be allowed in
cases where there is an order for re-assessnent, until the
re-assessment is finalized."

As the said prayer of the respondent was denied, he filed a wit
petition before Ori'ssa H gh Court praying inter alia for the following reliefs-

"Further direct the Opposite Party No.5 & 6 to refund the
entire amount of Sales Tax collected fromthe petitioner
amounting to Rs. 15 | acs approximtely pursuant to the
notification vide Annexure-5."

The said wit petition was allowed hol di ng

"6. In view of the aforesaid undi sputed position,
since the petitioner has already | odged representation for
refund and no decision has been taken on it, we dispose
of the wit application by directing that on the petitioner
filing application in the prescribed form opposite parties
5 and 6 w thout taking any objection of limtation wll
consi der the question of the exact ampunt of refund to
which the petitioner is entitled to under the Industria
Policy Resolution, 1986 and the Fi nance Depart nent
Notification No 5389 dated 13.2.1987 and communi cate
their decision within a period of three nonths of receipt
of the application in the prescribed form"

However, the assessing officer in its order dated 18.12.1997 upon
exam ning the matter opined that :-

"...Being asked whether the sellers fromwhom he
purchased the "Iron and Steel" are the first or subsequent
sellers, Sri Agarwal expressed his inability to say

whet her they were first or subsequent sellers. H's only
subm ssi on was that they have purchased "tax paid"
materi al s.

On scrutiny of the refund applications with
reference to rel evant purchase bills of "Iron & Steel" and
ot her connected docunents furnished by the deal er and
after giving himreasonabl e opportunity of being heard, it
is found that :-

Firstly, the dealer Ms. Crown Re-rollers (P) Ltd.
has not paid any anpbunt of Oissa Sal es Tax on purchase
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of any goods which are declared Us. 14 of the Centra

Sal es Tax Act, 1956. He has purchased "first point tax
paid" lIron & Steel fromregi stered dealers of Orissa who
are the subsequent sellers. The sellers have not collected
any sales tax fromthe instant deal er which is evident
fromthe purchase bills furnished by him The deal er

hi nsel f has sinply cal cul ated 4% tax on such purchase of
“lron & Steel" and cl ai ned refund.

Therefore, the claimof the dealer vide Col.2 and 5
of his refund applications relating to date of payment of
tax and the anobunt of tax paid Us. 5 of the OS. T. Act
respectively is not based on any docunentary evidence
and as such found to be incorrect. In fact, the amount of
tax paid by the dealer Us. 5 of the OS. T. Act is found to
be "N |"."

Questioning the legality or validity of the said order, another wit
petition was filed by the respondent herein before the H gh Court which by
reason of -the inpugned judgnent ~dated 21.11.2003 was all owed hol ding : -

"13. Hence, the applications of the petitioner should not
have been nmade in Form XI1-A under rule 42-A. The
petitioner will have to nmake fresh applications for refund
in Form X'l under Rule 39 of the Oissa Sales Tax Rul es,
1947 for refund of tax under Section 14 of the Oissa
Sal es Tax Act, 1947.  Since the petitioner hinself had not
submtted the applications in the correct form and under
the correct rule, the petitioner will not beentitled to
interest fromthe date of the applications as clained by
himin this wit petition

14. For the aforesaid reasons, we quash the inpugned
order dated 18.12.1997 of the Sales Tax O ficer
Rourkela Circle-11, Panposh in Annexure-1 to the wit
petition and direct that the petitioner will submt fresh
applications for the periods in question in Form Xl
under Rule 39 of the Oissa Sales Tax Rules, 1947 and
the Sales Tax Oficer, Rourkela Circle-l1, Panposh w |
conpute the ampunt of tax paid by the petitioner on the
tax paid goods purchased by it as raw materials for its
i ndustry on the basis of the copies of the purchase bills
produced before himby the petitioner and determ ne
such anount to be refunded and refund the sanme to the
petitioner within 90 (ninety) days fromthe date of such
application failing which the petitioner will be entitled to
interest at the rate nentioned in Section 14-C of the
Orissa Sales Tax Act, 1947 with effect fromthe date of
expiry of the said period of ninety days."

The Hi gh Court, however, did not grant any interest in favour of the
respondent - assessee. Both the parties are, thus, before us.

M. Joseph Vellapally, the | earned senior counsel appearing on behal f
of the appellant, in support of this appeal raised the follow ng contentions :-

1. The High Court conmitted a nanifest error in passing the inpugned
judgrments insofar as it failed to take into consideration that the taxable event
in sales tax | aw being the transaction of sale, exenption to pay tax, if any,
woul d be avail able only where a transaction is taxable.

2. Exenption notification would apply only when the nanufacturer
establishes that he had purchased raw naterial froma registered deal er
whi ch had gone into the conposition of the finished product manufactured
by it in the State.
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3. The order of the High Court passed in QJC No. 8052/1992 did not
confer any right on the assessee to get any specific anbunt by way of refund
and, thus, the Hgh Court misdirected itself in assuming that it was so
entitled.

4. Exenption notification read with the Industrial policy does not give
any right to claimrefund fromthe State as the Sales Tax O ficer being a
creature of Statute can grant refund only in the event the conditions therefor
are fulfilled and not otherw se.

5. The probl em had arisen on account of the taxable seller having sold
the goods to another deal er of steel fromwhomthe assessee have purchased
the scrap and the application for grant coul d have been all owed subject to
the proof of the respondent that the raw material used by it for
manuf act uri ng purposes was the goods in respect whereof the tax was paid
by the first seller

6. There is no practical way in which either the assessee or the
department can ascertain as to whether any tax has been paid in the State of
Oissa on the precise quantity of steel purchased by the assessee from non-
taxabl e deal er; nor there is any practical way to quantify and determ ne the
exact anount of tax paid by the first seller on the steel in question as the
identity ‘'or-the quantum of sales turn over is not known to the departnent.

M. B. A Mhanty, learned senior counsel appearing on behalf of the
respondent, on the other hand, would submt that admittedly the respondent
had purchased goods fromthe regi stered deal ers and the goods in question
are tax paid goods. /Drawing our attention to the earlier judgnent of the
H gh Court dated 23.6.1997, the |earned counsel contended that the
application filed by the respondent for refund of tax should have been
considered in terns of the observations made by the Hi gh Court and in that
view of the matter the assessing authority could not have sat in appeal over
the judgnent of the High Court on the follow ng grounds :

a) The Finance Departnment Notification provides for exenption from
paynment of tax on purchase of raw naterial and not refund.

b) The respondent has not pai d-any tax on purchase of raw materia
from subsequent deal ers as such raw material had al ready suffered

first point tax an earlier event of sale and therefore the respondent is
not entitled to any refund.

c) The application of the respondent for refund was in the wong form
i.e. formno. XIl A and Rule 42-A of the Oissa Sales Tax Rul es,

whi ch are applicable to refund of tax paid on declared goods sold.in

the course of inter state trade and comrerce under Section 14-B of

the Orissa Sal es Tax Act, which was therefore not applicable to the
respondents.

Applicability of the exenption notification, in the instant case, is not
in dispute. The fact that the dealers, fromwhomthe respondent had nade
purchases of raw material are registered, is also not in dispute. The goods
purchased by the respondent are tax paid goods. Taxable event, however,
under sales tax laws is the transaction of sale. Exenption, thus, would be
avai | abl e only where such a transaction takes place. ' So |ong as the taxable
event was the |ast purchase, no problemarose. The State, however, altered
the taxabl e event. The validity of the notification altering the taxable event at
the first sale point by notification dated 22.12.1989 with effect from
1.1.1990 cannot al so be di sputed.

In Re. The Bill to Amend S. 20 of the Sea Customs Act, 1878, and S.
3 of the Central Excises and Salt Act, 1944 [(1964) 3 SCR 787] this Court
hel d :

"This will show that the taxable event in the case
of duties of excise is the manufacture of goods and the
duty is not directly on the goods but on the manufacture
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thereof. W may in this connection contrast Sal es Tax
which is also inmposed with reference to goods sol d,

where the taxable event is the act of sale. Therefore,
though both excise duty and Sales Tax are levied with
reference to goods, the two are very different inposts; in
one case the inposition is on the act of manufacture or
production while in the other it is on the act of sale. In
neither case therefore can it be said that the excise duty
or Sales Tax is a tax directly on the goods for in that
event they will really becone the same tax. It would thus
appear that duties of excise partake of the nature of

i ndirect taxes as known to standard works on econonics

and are to be distinguished fromdirect taxes |ike taxes on
property and incone."

We will assume that the application for refund of tax, filed by the
respondent, was maintai nabl e. The question, however, is what should be the
met hodol ogy therefor. ~ The deal er effecting the first sale point may have

sold the raw materials at a price 'A. The subsequent deal er m ght have sold
at a price to 'B. Respondent m ght have purchased from’'C who had in
turn purchased the raw material from’'B . |In terms of Section 14 of the

Central Sales Tax Act, the rate of tax is 4% The tax was paid on the val ue

of goods sold by the dealer effecting first point sale. The anpunt of tax
realized for the purpose of refund thus must be on the said basis. The val ue

of the goods of substantive transactions, upon which no tax was paid, thus
could not have been taken into consideration for the purpose of grant of
exenption. |If that be so, the respondent for the purpose of establishing its
claimfor refund was required to establish : (1) what is the quantum of tax
paid to the Departnent by the dealer effecting first point of sale and; and (2)
whet her the tax paid goods have been utilized for the purpose of

manuf acture of its product by the respondent.

The question of refund could arise provided tax has been paid, the
| ogi cal corollary whereof would be that the claimfor the refund of the tax
nmust be cal cul ated on the basis of the value of the goods at the first point of
sal e and not thereafter.

The respondent had cl ai ned t he anpbunt of refund being a sum of
Rs. 15 lacs only on the basis that as the goods purchased by it are the tax paid
once, 4% thereof should be directed to be refunded as if the actual tax paid
was on the price paid by it. It is not so. It is no doubt true that as the point
of levy of tax was the first point of sale which being exenpted fromthe
notification, none of the subsequent sales thereof could be subjected to | evy
of sal es tax.

In State of Bihar & thers v. Suprabhat Steel Ltd. and Qthers, (1999)
1 SCC 31 this Court has held :-
"7. Coming to the second question, nanely, the issuance
of notification by the State Governnent in exercise of
power under Section 7 of the Bihar Finance Act, it is true
that issuance of such notifications entitles the industria
units to avail of the incentives and benefits decl ared by
the State Governnent in its own industrial incentive
policy. But in exercise of such power, it would not be
perm ssible for the State Governnment to deny any benefit
which is otherwi se available to an industrial unit under
the incentive policy itself. The industrial incentive policy
is issued by the State CGovernment after such policy is
approved by the Cabinet itself. The issuance of the
notification under Section 7 of the Bi har Finance Act is
by the State Governnment in the Finance Depart nment
which notification is issued to carry out the objectives
and the policy decisions taken in the industrial policy
itself. In this view of the matter, any notification issued
by government order in exercise of power under Section
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7 of the Bihar Finance Act, if is found to be repugnant to
the industrial policy declared in a governnent resol ution
then the said notification nust be held to be bad to that
extent. In the case in hand, the notification issued by the
State CGovernnent on 4-4-1994 has been exam ned by the

H gh Court and has been found, rightly, to be contrary to
the Industrial Incentive Policy, nore particularly, the
policy engrafted in clause 10.4(i)(b). Consequently, the
H gh Court was fully justified in striking down that part
of the notification which is repugnant to sub-clause (b) of
clause 10.4(i) and we do not find any error conmtted by
the High Court in striking down the said notification. W
are not persuaded to accept the contention of M Dwived
that it would be open for the Government to issue a
notification in exercise of power under Section 7 of the
Bi har Fi nance Act, which may override the incentive

policy itself. In our considered opinion, the expression
"such conditions and restrictions as it may inmpose" in
sub-section (3) of Section 7 of the Bihar Finance Act wil|
not authorise the State Government to negate the

i ncentives and benefits which any industrial unit would

be otherwi se entitled to under the general policy
resolution itself. Inthis view of the nmatter, we see no
illegality with the inmpugned judgnment of the H gh Court

in striking dowmn a 'part of the notification dated 4-4-
1994. "

But, we have no doubt in our mnd that the exenption could be
granted on the basis of the price of the goods on first sale thereof. W,
however, do not accept the subm ssions of M. Vellapally based on the
decision of this Court in Amit Banaspati Co.Ltd. & Anr. vs. State of Punjab
& Anr. (1992) 2 SCC 411 that although the respondent was entitled to
exenption from paynent of tax, it was not entitled to any refund. In Anrit
Banaspati (supra), this Court held :-

"11. Exenption fromtax to encourage
industrialization should not be confused with refund of
tax. They are two different |egal and distinct concepts.
An exenption is a concession allowed to a class or
i ndi vi dual from general burden for valid and justifiable
reason. For instance tax holiday or concession to new or
expandi ng industries is well known to be one of the
net hods to grant incentive to encourage
i ndustrialization. Avowed objective is to enable the
i ndustry to stand up and conpete in the market. ~Sales
tax is an indirect tax which is ultimately passed on to
the consumer. If an industry is exenpt fromtax the
ultimate beneficiary is the consumer. The industry is
allowed to overcone its teething period by selling its
products at conparatively cheaper rate as conpared to
others. Therefore, both the manufacturer and consuner
gai n, one by concession of non-levy and ot her by non-
payment. Such provisions in an Act or Notification or
orders issued by Governnent are neither illegal nor
agai nst public policy.

12. But the refund of tax is made in consequence of

excess paynent of it or its realization illegally or contrary
to the provisions of law. A provision or agreenent to

refund tax due or realized in accordance with | aw cannot

be conprehended. No |aw can be nmade to refund tax to a

manuf acturer realized under a statute. 1t would be

invalid and ultra vires. "
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In that case, the issue was as to whether the manufacturer of Banaspati
had set up an industry in the State of Punjab, on the assurance that the sales
tax amount actually collected by it fromthe ultimte purchasers, would be
refunded to it by way of incentive, can be enforced by a court of law. Such a
prayer was declined on the ground that refund of tax is made in consequence
of excess payment of it. This case, however, deals with conpletely different
situation as despite the exenption notification issued in terns of a statute,
the respondent was conpelled to pay tax through its purchase price when it
purchased the scrap material from subsequent sellers. The State cannot
resile itself fromthe statutory provisions of exenption nade by it. In our
opinion, in equity, the State in a situation of this nature, must act in letters
and spirit of the Act. However, State can only refund what it actually
coll ected and not any anount which it had not collected. W, therefore, are
of the opinion that the interest of justice would be subserved if an
opportunity is given tothe respondent to produce evi dence before the
assessing authority in regard to exi stence of the legal requirenments, as
noti ced hereinbefore, for maintaining its claimof refund. The assessing
aut hority shall give an opportunity to the respondent to place all nmaterials in

connection therewith or in relation thereto. 1t would also be open to the
assessing authority, if any situation arises therefor, to call for any record
fromthe Rourkela Steel Plant or any other 'dealer’. W, furthernore, are of

the opinion that the respondent would not be entitled to any interest on the
refund anmount for the present as the quantumthereof is yet to be
det er m ned.

These appeal s are accordingly allowed to the extent nentioned
herei nbefore and with the above directions. However, in the facts and
circunstances of the case, there shall be no order as to costs.




