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The appel | ant - Soci ety has been running a school by nane
Keshav Snriti School at Alto-Dabolim Vasco Da Gama, GCoa
since the year 1994- 95. The school began as a mddle
school with Vth standard and gradually every year perm ssion
was sought to start VI th and VIlth standard and approva
was granted by the authorities. On 15.11.96, the appellant-
Society applied for opening VIIlth standard in the schoo
from academc year 1997-98. The appellant -Society was
infornmed that permission to open VIIIth standard had been
rejected on the ground that there were other three higher
secondary schools wthin a radius of 5 kms. from the
appellant’s school and as the opening of a new higher
secondary school would adversely affect the neighboring
schools and there would be an unhealthy competition anong
the existing schools. The appellant was al so inforned by
the inpugned order that an action to start a new schoo
within the radius of 5 kns. fromthe existing schools would
lead to violation of Rule 31(3)(iii) of Goa, Daman and Diu
School Education Rules, 1986 (hereinafter being referred as
the "Rules"). The appellant- Society filed a Wit Petition
No. 275/97 before the Panaji Bench of the Bonbay H gh Court
chall enging the order of rejection dated 14.5.97. The said
wit petition was later wthdrawn by the appellant pursuant
to a statenent nade by the counsel for the CGovernnent that
fresh guidelines were being framed regarding the starting of
new schools. In pursuance of a decision of the H gh Court,
certain guidelines were franed. A survey was conducted to
find out the educational needs of the localities and to
identify the localities where the school in different grades
are required to be opened in the State of Coa. The
appel l ant’s case was exam ned and it was found that it was
not desirous to allow the appellant-Society to start a new
school and the Director, School Education passed an order on
26.11.97 and the appellant was infornmed that his request to
open a new school in 1998-99 cannot be considered. The
Order dated 26.11.97 was challenged by the appellant by
filing Wit Petition No. 86/98 before the H gh Court of
Bonbay, Panaji. The said wit petition was dism ssed. This
appeal is directed against that decision

We heard the appellant’s counsel and al so the counse
for the respondent. The contention of the appellant’s
counsel is that the Director of Education, Governnent of Goa
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has wongly rejected the claimof the appellant. The main
thrust of the argunent of the appellant’s counsel is that
the Rule 31 of the Goa, Daman and Di u Education Rules, 1986
has no application. According to the appellant, the request
of the appellant was to start VIIIth standard which should
have been considered in the light of Rule 32 of the said
Rul es. The contention of the appellant’s counsel is that
the appellant - Society is having an existing school and
starting of VIIIth standard in that school does not anount
to creation of a new school but rather an addition of one
nore standard to the existing school

In order to appreciate the contention advanced by the

appellant’s counsel, it is necessary to |look into sone of
the relevant rules which are applicable to the starting of
new school and openi ng of new classes. In the State of Coa,

Daman and Diu, the schools are classified into five stages,
nanmely,  pre-primary -stage, primary stage, mddle stage,
secondary stage and hi gher secondary stage. The primry
stage consists of classes fromlst to Ivth (both inclusive),
the mddle stage includes classes fromVth to VIIth (both
i nclusive), the secondary stage includes classes fromVIilIith
to Xth (both inclusive) and the higher secondary stage
includes classes above class Xth. The definition of the
stages has been given in Rule 2 of the said Rules. Wi | e
giving the definition of the secondary stage, the follow ng
definition which is givenin Rule 2(1)(i) is as under:-
"Secondary stage"  neans stage of school education having
VII1-X classes or V-X classes as the case may ' be; (both
i nclusive)."

The above definition indicates that even if in a particular
school, both m ddle and secondary stage classes are there,
it would not be known as secondary school

Rule 31 deals with the guidelines relating to  opening
of new schools or classes or closure of the existing schools
or classes. Proviso to Rule 31(3) says that no school  shal
be permtted nore than one class at each stage, nanely,
primary, mddle, secondary or higher secondary and after
recognition, no school shall be permtted to add one nore
hi gher class each year at each stage. Rule 31(3)(i) -says
that no primary school of that category shall be permtted
within a radius of 1 Km and Rule 31(3)(ii) says that no
m ddle school of that category within a radius of 3 Kns.
The third proviso to Rule 31(3) reads as follows:- "No
secondary school of that category within a radius of 5 Kms.
from the existing schools, unless the Director of Education
is satisfied that the existing school is overcrowded and
there is no scope for further expansion, or there is no easy

access to the existing school due to natural barriers like
forest area, rivers wth running water, or the proposed
school is entirely for the benefit of backward class

conmuni ty, schedul ed caste or Tribal pupils.

Nothing contained in this provision shall apply to
unai ded mnority schools."

Rule 32 deals wth the opening of new classes in

school s. The relevant provisos are as follows:- (1) No@@

JJJJJIJIIIIIIIIIIIIIIIIIIIIIIIIIIIAII
recogni sed schools, not being an unaided mnority school
without giving full justification, shall open any new cl ass
or division other than the ones which have received approva
from the appropriate authority, w thout obtaining prior
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sanction of the Director of Education or any subordinate
authority authorised by him

(2) In the case of unaided mnority schools, opening of
new classes/divisions shall be subject to such norms as nay
be specified by the Director of Education

(3) the nornms for granting additional divisions in
M ddl e and Secondary Schools shall be as follows subject to
any change on the recommendati ons of the Advisory Board.

.o XXXX 1. XXXX

Provided that perm ssion to open additional divisions
shall be granted by the Directorate of Education after
satisfying hinself about the physical facilities available
with the school and nere enrolnment of students by a schoo
shall not automatically nake the school eligible for the
additional divisions and if the additional division is
opened by the School Managenent, wi thout prior permssion

the additional” liability shall not be borne by the
Depar t ment .
(4) XXXX

The above provisions say that for starting a newclass in a
school or to open an additional division of a class, the
school authorities 'shall make available certain physica
facilities whereas starting of a new school is subject to
satisfactory conpletion of several criteria. The Director
of Education nust be satisfied hinself that the nunmber of
schools existing in the locality or inthe neighboring area
where the new school is proposed to be opened, is sufficient

to meet the needs of that locality. The Director of
Education is also to consider whether the opening of a new
school would be against the publicinterest or not. It s
specifically stated that while permtting new schools, the
Director of Education shall adopt the norns  that no
secondary school of that category within the radius’ of 5
Kirs. shall be there and unless the Director Education is

satisfied that the existing school is overcrowded and there
is no scope for further expansion and there is no -easy
access to the existing schools due to natural barriers like
forest area, rivers wth running water, or the proposed
school is entirely for the benefit of- backward class
comunity, schedul ed caste or Tribal pupils.

The contention of the counsel for the appellant is that
the appellant society wanted only to have a new class in the
existing school, therefore, the norns |aid down under Rule
31 are not applicable and Rule 32 al one should have been
| ooked into by the Director, Education. This contention is
not tenable for various reasons. Admittedly, the appellant
started the school as a niddle school and the Vth standard
was started in the year 1994-95. VI th standard was started
in 1995-96 and the permission to open the VIIth standard was
given during the year 1996-97. The present request is to
start VIlIIth standard in that school which would convert the
school to a secondary school. Even though the request of
the appellant is to have a new class in the existing schoo
but the real demand of the appellant is to have a secondary
school as the existing school is only upto VIIth standard
and if the school is to becone a secondary school, norms
[ ai d down under Rule 31 are to be necessarily followed. The
contention of the |earned Counsel for the appellant that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 5

starting of a new class does not anpbunt to a new school
cannot be accepted for the reason that rigorous criteria
prescribed under Rule 31 are to be followed for starting a
new school. For opening a new class in the existing school
the appell ant society need only satisfy the authorities that
there are certain physical facilities available wth the
school and that there are sufficient students for starting a
cl ass. Wher eas under Rule 31, the authorities have to take
into consideration various other aspects and find out
whet her the opening of a new school is necessary to neet the
educational needs of that area.

It was contended on behalf of the appellant that in
view of the definition of the secondary stage nentioned in
Rule 2(1)( i ), the appellant school shall be deenmed to be a
secondary school ~and, ~therefore, starting of the WV IIth
standard in the school does not ampbunt to the starting of a

new school. ~Under Rule 2(1)(f), mddle stage of the schoo
is specifically mentioned as the stage of school education
from class Vth to WVIIth (both inclusive). As regards

"Secondary Stage’, an inclusive definitionis given so as to
take in standards Vth to VIIth also, within the secondary
stage and that would only indicate that even if a school is
having a mddle stage consisting of classes IVth to WVIith
still it would be deened as secondary stage if there are
classes fromWVth to Xth. As regards the appellant’s schoo

is concerned, there are classes only fromVth to VIIth. It
does not fall within any other category and it has to be
held as a mnmddle school. I[f it is converted into a
secondary school by additionto standard VilIth, we are of
the view that the guidelines under Rule 31 of the 'Rules’
are to be followed as it anmounts starting of new ' schoo

havi ng "Secondary stage".

The counsel for the appellant drew our attention to a
decision of the Division Bench of the H gh GCourt of
Judi cature, Bonbay at Goa in Vidya Prasarak Samj Vs.
Director of Education (Wit Petition No. 26/94 decided on
25.7.94) where it was held that Rule 31 has no application
while starting of new class in higher stage. That was a
case where the starting of standard VIIIth, I Xth and Xth in
nei ghboring school was challenged and the challenge was
negatived on the ground that distance rule under Rule 31 has
no application and it was held that opening of classes for
hi gher standards cannot be said to be openi ng of new school
W do not think that the Division Bench has correctly
interpreted the Rule. |If such interpretation is adopted it
would only defeat Rule 31 and primary school can gradually
ri pen into Hi gher secondary school stage by st age
contravening the nandate contained in Rule 31. By the
proposed new class, the school is upgraded and then it
amounts to starting of a new school and is not a nmere
addition of one nore class to the existing school

However, in the instant case, the first respondent,
i.e., Director, Education has not adverted to various other
rel evant circunstances while passing the inpugned order
The counsel for the appellant had specifically contended
that the appellant school catered to the needs of the
students fromthe |ower nmiddle class famlies and out of the
three neighboring schools within a radius of 5 Kns., one is
a Naval school which exclusively caters to the children of
navy personnel and the second school is a convent school and
it is not normally possible to get admi ssion to the students
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from the ordinary famlies. As regards the third schoo
also, it 1is stated that there are sufficient nunber of

students in the standard VIIIth of that school and there
woul d not be any unhealthy conpetition in case the appell ant

is allowed to open standard VIIIth in their school. These
aspects are not seen to have been considered by the Director
of Education while passing the inpugned order. It is not

known whet her these relevant factors are taken into
consideration while passing the order. Therefore, on the
facts and circunstances of this case, we are inclined to set
aside the inpugned order and direct the first respondent to
consi der the matter afresh.

The appel | ant i's directed to subm tted fresh
application before the first respondent. The application
shall be submitted within three weeks fromthe date of this
O der. The first respondent shall pass the revised order
having due regard to the relevant circunstances and, if
necessary, ~shall give notice to the representatives of the
nei ghboring schools which are likely to be prejudicially
affected by the order, if any, to be passed by the Director,
Educat i on. Further, ~ the Director has to consider whether
the students who conplete standard VIIth in this school can
get adnission in the other schools and whether there would
be adequate vacancies in the standard VIlIth in the other
schools, after accomvodating their own -pronotees from
standard VI Ith. The order shall be passed sufficiently
bef ore the conmencenent of the new academ c year.

The appeal is disposed of. Parties to bear the costs.




