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ACT:

Code of Crimnal /Procedure (Act 5 of « 1898), s. 145-
Satisfaction of the Magistrate under sub-s. (1)-Requiremnent
for recording reasons when satisfied--Calling for police
report whet her necessary before recording prelimnary
or der - - Conpl etion of di spossessi on bef ore dat e of
prelimnary order whether neans that there is no  existing
di spute with in the neaning of sub-s. (1).

HEADNOTE:
The appellant occupied an office cabin in Bonbay on |eave
and licence fromrespondent No. 1. In an application /under

s. 145 of the Code of Criminal Procedure the appellant
-alleged that on June 11, 1966 respondent No.~ 1 wongfully
took possession of the cabin and gave in to respondents 2
and 3 who forcibly presented his re-entry. He al so | odged a
report of the incident with the, police as a result of which
respondent No. 1 was arrested for an offence under  s. 351

I ndi an Penal Code but was rel eased on bail.  Respondent No.1
filed a civil suit and took out a notice of notion for
restraining the appellant from interfering with t he
possession of the cabin, but the sane was di sm ssed. The

Magi strate trying the application under s. 145 -of the / Code
of Crimnal Procedure passed a prelimnary order on June 20,
1966 recording his satisfaction that a dispute  existed.
After considering the affidavits and the evidence |ed by the
parties the Magistrate accepted the appellant’s version of
facts and on June 22, 1967 passed the final order under sub-
s. (6) directing restoration of possession to the appellant
tin evicted in due course of |aw. The Hi gh Court in
revision set aside the order ,of the Mgistrate on the
followi ng grounds : (i) That the Mgistrate had not recorded
his reasons for passing the prelimnary order; (ii) that the
Magi strate had passed the said order without calling for a
police report, nmerely on the basis of the appellant’s
allegations; (iii) That the dispossession of the appellant
was conpleted and a report of assault was |odged by the
appellant with the police before the prelimnary order was
passed, and therefore there was no | onger any dispute on the
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day of the order likely to lead to a breach of the peace.

HELD : (i) The satisfaction under sub-s. (1) of s. 145 s
that of the Magistrate. The question whether on the
materials before himbe should initiate proceedings or not
is, therefore, in his discretion which, no doubt, has to be
exercised in accordance with the well recognised rules in

that behal f. The Hogh Court in the exercise of its
revisional jurisdiction would not go into the question of
sufficiency of material which had satisfied the Magistrate.
[ 86A- B]

In the present case the Mgistrate had expressed his
satisfaction on the basis of the facts set out in the
application before himafter he had exam ned the appell ant

on oath. That neans that those facts were prima facie
sufficient and were the reasons leading to his satisfaction
[ 86C- D]

(ii) The jurisdiction under s. 145 being of an emergency
nature, the Magistrate nust ’act with caution but that does
not mean that where on an application by one of the parties
to the dispute heis satisfied that the requirenents of the
section "are existent he cannot initiate proceedi ngs

81

without a police report. The other view linmts t he
di scretion of the NMagistrate and renders the words , other
information” in s,/ 145(1) either superfluous or qualifies
them to nmean other- information verified by the police.
187D E]

Phutania v. Enperor, (1924) 25 G L.J. 1109, Ganesh wv.
Venkat aswara (1964) 2 Cr. L.J. 100 and Raj a of Karyentnagar
v. Sowcar Lodd Govind Doss, (1906) I.L.R ~ 29 Mad. 561

di sapproved

(iii) The High Court erred in holding that merely  because
di spossessi on of the appellant was conpl et ed before June 20,
1966, there was no dispute existing on that day which was
likely (to lead to breach of peace or that the Magistrate
was, therefore, prevented from passing the prelimnary order
and proceeding thence to continue the enquiry and pass his
final order. This reasoning would nmean that if  a  party
takes the law into his hands and deprives forcibly and
wongfully the other party of his possession and wongfully
conpl etes hi s act of dispossession, t he party SO
di spossessed cannot have the benefit of s. 145. as by the
time he files his application and the Magi strate passes his
order, the dispossession would be conplete and therefore,
there woul d be no existing dispute likely to cause a breach
of the peace. Such a view does not take into consideration
the second proviso to sub-s. (4) which was “introduced
precisely to neet such cases. [87F-H, 88A]

The word 'dispossessed’ -in the second proviso neans to be
out of possession, renmoved from the prem ses, ~ ousted,
ejected or excluded. Even where a person has a ‘right to
possession but taking the lawinto his hands nakes a
forcible entry otherwi se than in due course of law, it would
be a case of both forcible and wongful dispossession. [88
D

Reading s. 145 as a whole it is clear that even though
respondent 1 had taken over possession of the cabin, since
that incident took place within the prescribed period of two
nont hs next before (the date of the prelimnary order, the
-appellant was deened to be in possession on the date of
that order and the Magistrate was conpetent to pass the
final order as he did. [89 D

Edwi ck v, Hawkes, 18 Ch.D. 199, Jiba v. Chandulal, A Il.R

1926 Bom 91, A. N Shah v. Nageswara Rao, A l.R 1947 Mad.
133 and Subarna Sunam v. Kartika Kudal, (1954) I|I.L.R
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Cuttk. 215, applied.

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTION: Crimnal Appeal No. 17 of
1968.

Appeal by special |eave fromthe judgnent and order dated
August 17, 1967 of the Bonbay H gh Court in Crimina
Revi sion Application No. 668 of 1967.

S. Bhutani and U mla Kapur, for the appellant.

B. R L. lyengar and P. C. Bhartari, for the respondents.
The Judgrment of the Court was delivered by

Shelat, J. At all material tinmes respondent | had her office
prem ses in Nawab Buil ding, Fort, Bonbay, which consisted of
two cabins. On July 10, 1964, she entered into an agreenent
with the appellant permitting him to occupy one of the
cabi ns on | eave

82

and |licence for a period of eleven nonths. On June 9, 1965,
the agreenent was extended for a period of eleven nonths.
The appellant’s case was that it was further extended for
anot her el even nonths-as from May 10, 1966 and respondent 1
accordingly accepted Rs.” 450 as conpensation for May 1966.
Respondent | thereafter denmanded hi gher conmpensati on which
he refused to pay and thereupon respondent. 1 refused to
execute the renewal and threatened to eject himforcibly if
he did not vacate. H' s case further was that in the norning
of June 11, 1966 respondent 1 broke open the staple of the

cabin, removed the door fromits hinges, removed all his
bel ongi ngs lying in the cabinand dunped themin the passage
out si de. She then handed over possession of the cabin to

respondents 2 and 3 purporting to do so under an agreenent
of licence dated June 1, 1966. Wen he went to the cabin he
found the cabin occupied by respondents 2 and 3. On his
asking them to place back his belongings and to restore
possession to him the respondents threatened himwi'th dire
consequences. He, therefore, went to the police station but
the police refused to take action and only recorded hi's N C

conpl ai nt . From the police station-he and his friend,
Mahormed Salimreturned to the cabin when, on their demanding
possessi on of the cabin, the respondents attacked them In

the course of that attack, the said Salimreceived injuries:
He and the said Salimonce again went to the police station
but the police again refused to take action and recorded
another N.C. conplaint and sent Salimto the hospital for
exam nation. Due to the persistent refusal by the police to
help him to get back the cabin, the appellant! approached
hi gher authorities in consequence of which the police at
| ast recorded a case of assault against respondent 1. They
then arrested respondent 1 but released her “on bail

Respondent 1, however, kept sone persons near the cabin to

prevent the appellant fromrecovering possession. There
was, therefore, every likelihood of a breach of the peace
had he gone to the cabin to regain possession. In these

circunstances he filed an application before the Additiona
Chief Presidency Magistrate under s. 145 of the Code of
Crim nal Procedure.

The Magistrate then directed the parties to file affidavits
and to adduce such further evidence as they desired.
Accordingly, the parties filed affidavits of various persons
who had their offices in the sane building. The appellant,
besi des other affidavits, also filed an affidavit of one
Nat hani, the Manager of his conpany at whose instance, it
was the case of respondent 1, the appellant had agreed to
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hand over and actually did hand over possession of the cabin
in the norning of June 11, 1966. That affidavit, however,
did not support respondent 1 but, on the contrary, denied
that Nathani had agreed that the appellant could vacate or
that the appellant at his instance had agreed to do so.

83

In her witten. statenent, respondent | denied that the said
licence was renewed a second tine in May 1966. Her case was
that at the request of the appellant she had permitted him
to continue in possession, till May 1966 on his promising to
vacate by the end of that nonth, that on June, 11, 1966, the
appel l ant vacated the cabin, kept his belongings in the
passage and thereupon she permtted respondents 2 and 3 to
occupy it as, relying on the appellant’s promse that he
woul d vacate by the end of May 1966, she had al ready entered
into an agreement of 1icence on June 1, 1966 with respondent
3. She denied that any incident, as alleged by t he
appel I ant, had occurred on that day or that the appellant or
the said Sali mwas assaulted by her or by respondent 2 or 3.
She, therefore, denied that any dispute existed on that day
or that there was any likelihood of ‘a breach of the peace.
Respondents 2 and 3 also filed their witten statements on
the lines taken by respondent 1. But after filing them they
did not participate any nore in the proceedings as they had
since then vacated the said cabin. Possession, therefore,
of the <cabin since then remained wth  respondent 1.
Respondent 1 in the neantinme filed a suit inthe Cty Gvi
Court and took out a notice of motion for restraining the
appellant from interfering wth her possession of the
cabin. The Court dism ssed the notice of notion refusing to
rely on the said agreenent.

In the proceedings before the Magi strate the nmain . question
was whether the appellant was in actual possession on June
11, 1966 and whether he was forcibly and wor ngf ul 'y
di spossessed by respondent 1 or whether he had vacated and
surrendered the cabin to respondent 1. After considering the
affidavits and the wevidence led by the parties, the
Magi strate reached the follow ng findings. (1) t hat
respondent 1 started harassing the appellant” from the
begi nning of June 1966 and gave threats to forcibly
di spossess him if he did not vacate; (2) -that the
appel lant’s version that the respondents had forcibly and
wongfully taken possession of the cabin in the nmorning of
June 11, 1966 was true; and (3) that when the appellant ~-and
the said Salimwent to the cabin, the respondents nanhandl ed
themas a result of which Salimreceived injuries.

On these findings, he held that the appellant wasin actua
possession on June 11, 1966 and that wunder (the second
proviso to s. 145 (4), though he had been dispossessed on
June 1 1, he nust be deened to be in possession on June 20,
1966 when the Magistrate passed his prelimnary order. By
his final order dated June 22, 1967 passed under | sub-s.
(6), the Magistrate directed restoration of possession to

the appellant till he would be evicted in due course of |aw
and -prohibited the respondents frominterferring with -his
possession till then

In the revision before the Hgh Court, the respondents
raised two contentions : (1) that the Magistrate, in
entertaining the said

84

application and passing the said prelimnary or der,

m sconcei ved t he scope of proceedi ngs under s. 145, and (2)
that he had no jurisdiction to pass the said prelimnary
order as in the events that had happened there was no
existing dispute likely to result in a breach of the peace.
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the order of the Magistrate. |In doing so, it observed that

the object of s. 145 was to, preserve peace and to provide a
speedy renmedy against a likely breach of peace where there
is an existing dispute regardi ng possession of an inmovable
property until such dispute is adjudicated upon by a proper
tribunal. That section, therefore, can be invoked where
these two conditions exist, nanely, an existing dispute and
an apprehension of breach of peace. The Magi strat e,
therefore, had to be satisfied as to the existing of these
two conditions when he passed the prelinmnary order. The
Hi gh Court then observed that assuming that the appellant
was forcibly and wongfully dispossessed and the said Salim
was assaul ted by respondent 1 and her nen, it could not even
then necessarily neanthat there was an existing dispute
relating to possession of the cabin which was likely to
cause breach of peace on June 20, 1966 when the Magistrate
passed ~ his prelimnary order. ‘The acts of respondent |
m ght ' constitute an offence, for which the appellant had
filed a ' conplaint under s. 341 of the Penal Code and the
police had arrested respondent 1. and rel eased her on bail
In the |light of these facts the Mgistrate ought to have
held that on that day there did not any |onger exist any
di spute regarding -‘possession of the said cabin which was
likely to lead to/'a breach of the peace. The H gh Court,
further, observed that the prelimnary order did not also
record the reasons for the Magistrate' s satisfaction as to
the two conditions and that all that it stated was that on
the facts stated in the said application, he was satisfied
that there was a dispute which was, likely to cause breach
of the peace. The Hi gh Court al so observed that all that
t he application showed was that there was forcibly
di spossession and an attenpted assault; that fromthese two
facts it was difficult to see bow, wthout any | further
enquiry, the Magistrate could cone to the conclusion that
there was Ilikelihood of breach off peace wunless it was
assuned that in every case of a dispute over possession of
an immoveable property and forcibly dispossession /'there
woul d be continuous possibility of breach of peace:. The
H gh Court conpl ained that the Magistrate did not call for a
police report and sinply relied on the bare allegations of
an interested party. On this reasoning, it held that the
Magi strate had m sconcei ved the scope of proceedi ngs~ under
s. 145 and passed the prelinmnary order as if it was a
process issued by himin a non-cogni sabl e case. The~ Hi gh
Court also noted that respondent | had pl aced respondent (3)
i n possession, that respondent 3 had renmained.in ~possession
for nearly a year by the tine the Magistrate @passed. his
final order, that the final order would, therefore, ~affect
his vested rights, and that

85

this fact coupled with the fact of the appellants conplaint
under s. 341 of the Penal Code on June 13, 1966 ought to
have been considered by the Magistrate before passing the
final order. As aforesaid, the H gh Court set aside the
Magi strate’s order whereupon the appellant obtained specia
leave and filed this appeal challenging the correctness of
the High Court’s order.

Bef ore proceeding further, we may nention that respondents 2
and 3 had vacated the prem ses long before the Magistrate
passed the final order. There was, therefore, no question
of the Magistrate having to consider the question of their
havi ng been in possession for about a year or their having
any vested rights under the agreenent dated June 1, 1966.
It may also be recalled that the Cty Cvil Court had
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refused to rely on the said agreenment and to pass an interim
injunction restraining the appellant from disturbing the
possessi on of respondent 1.

The object of s. 145, no doubt, is to prevent breach of
peace and for that end to provide a speedy renedy by
bringing the parties before the court and ascertai ning who
of themwas in actual possession and to maintain status quo
until their rights are determ ned a conpetent court. The
section requires that the Magistrate mnust be satisfied
before initiating proceedings that a dispute, regarding an
i moveabl e property exists and that such dispute is likely
to cause breach of peace. But once he is satisfied of these
t wo conditions, the section requires him to pass a
prelimnary order under sub-s. (1) and thereafter to nake an
enqui ry under sub-s. (4) and pass a final order under sub-s.
(6). It is not necessary that at the tine of passing the
final order the ~apprehension of breach of peace should
continue or -exist. The enquiry under s. 145 is |limted to
the question as to who was in actual possession on the date
of the prelimnary order irrespective of the rights of the
parties. Under the second proviso, the party who is found
to have been forcibly and wongfully di spossessed within two
nont hs next preceding the date of the prelimnary order may
for the purpose of the enquiry be deenmed to have been in
possession on the/'date of that order. The opposite party
may of course prove that dispossession took place nore than
two nont hs next preceding the date of ‘that order and in that
case the Magistrate would have to cancel his prelininary
or der. On the other hand, if "he is satisfied t hat
di spossessi on was both forcible and wongful “and took place
within the prescribed period, the party dispossessed would
be deened to be in actual possession on the date of the
prelimnary order and the Magi strate would then proceed to
make his final order directing the di spossessor to restore
possession and prohibit himfrom interfering wth that
possession wuntil the applicant is evicted in due course of
law. This is broadly the schenme of 145.

86

The satisfaction under sub-s. (1) is of the Magistrate. The
guestion whether on the materials before him he should
initiate proceedings or not is, therefore, in his-discretion
whi ch, no doubt, ,has to be exercised in accordance with the
wel |l recognised rules of lawin that behalf. No hard and
fast rule can, therefore, be laid down as to the sufficiency
of material for his satisfaction. The |anguage of the  sub-
section is clear and unanbi guous that he can .arrive at his
satisfaction both fromthe police report or "from other
i nformation” which nmust include an application by the party
di spossessed. The H gh Court, in the exercise of |its
revisional jurisdiction, would not go into the question of
sufficiency of material which has satisfied the Magistrate.
The question is whether the prelimnary order passed by the
Magi strate was in breach of s. 145(1), that is, in the
absence of either of the two conditions precedent. One  of
the grounds on which the High Court interfered was that the
Magi strate failed to record in his prelimnary order the
reasons for his satisfaction. The section, no doubt,
requires him to record reasons. The Magistrate has
expressed his satisfaction. on the basis of the facts set
out in the application before himand after he had exam ned
the appellant on oath. 'That neans that those facts were
prima facie sufficient and were the reasons leading to his
sati sfaction.

The other reason which, according to the H gh Court,
vitiated the order was that the Magistrate acted only on the
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allegations in the appellant’s application w thout naking
any further enquiry and issued the order as if he was
issuing a process in a NC case. But counsel for the
respondents conceded that before passing the order the
Magi strate had exam ned the appellant on oath and it -was
then only that he made the order recording his satisfaction

But apart fromthe allegations in the application as to his
forcible and wongful dispossession and assault, there was
the fact that on ..June 11, 1966 the appellant had gone
twice to the police station, requested the police to take
action and had | odged two N.C. conpl aints. This nmateria

being before the Magistrate, it was hardly "fair to blame
the Magistrate that he had passed his prelimnary order
lightly or without being satisfied as to the existence of
the "two conditions required by the sub-section

Was the High Court next justified in observing that the
Magi strate ought to, have got a police report on the
all egations made in-the application before he passed his
said order ?-Such a view has been taken in sone decisions.
In Phutaniav. Enperor(1l) the view -taken was that it was a
safe general rule for a Magistrate to refuse to take action
under s. 145 except on a police report and that the .absence
of such. a report is alnpst conclusive indication of the
absence of any likelihood of breach of peace. A simlar
opi nion has al so been expressed in Ganesh v. Venkataswara(?2)
wher e,

(1) (1924) 25 Cr.L.J.1109.

(2) (1964) 2 Cr,L.J,100

87

relying on Raja of  Karvetnagar V. Sowcar Lodd Govind
Doss(1), the Mysore High Court observed that |aw and order
being the, concern of the police it is but natural that the
Magi strate should either be noved by the police or if noved
by a private party, he should call for a police Treport
regarding the likelihood of breach of peace. But the High
Court of Madras in the case of Raja of Karvetnagar(l1l), did
not |lay down any such proposition but nmerely sounded a note
of caution that 1in the absence of a police report the
statenments of an interested party should not be relied on
wi t hout cauti on and wi t hout corrobor ation. "-the
proposition that the Magi strate before proceedi ng under _s.
145 (1) must, as arule, call for a police report where he
is nmoved by a private party or that the absence of a police
report is a sure indication of the absence of possibility of
breach of peace, is not warranted by the clear language of

the section which pernmts the Magistrate to initiate
proceedings either on the police report or "on other
information". The words "other information" are w de enough
to include an application by a private party. The

jurisdiction wunder s. 145 being, no doubt, of an energency
nature, the Magistrate must act with caution but that does
not mean that where on an application by one of the parties
to the dispute he is satisfied that the requirenents of the
section are. existent, he cannot initiate pr oceedi ngs
without a police report. The viewtaken in the aforesaid
two decisions unnecessarily and w thout any warrant fromthe
| anguage of sub-s. (1) Ilimts the- discretion of the
Magi strate and renders the words "other information" either
superfluous or qualifies themto mean other information
verified by the police. 1In our view, once the Magistrate,
havi ng exam ned the applicant on oath, was satisfied that
his application disclosed the existence of the dispute and
the likelihood of breach of peace, there was no bar agai nst
his acting under s. 145(1).

The next ground for the High Court’s interference was that
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assumng that the appellant was forcibly and wongfully
di spossessed and the said Salimwas assaulted, the said
di spossession was conpleted, a conplaint of assault was
| odged and the police had already taken action before the
prelimnary order was passed on June 20, 1966. Ther ef or e,
it was said, there was no |onger any dispute on the date of
the order likely to lead to breach of peace and consequently
the order did not conply with the requirenents of s. 145(1)
and was without jurisdiction. This reasoning would rmean
that if a party takes the, lawinto his hands and deprives
forcibly and wongfully the other party of his possession
and conpletes his act of dispossession, the party so
di spossessed cannot have the benefit of s. 145, as by the
time he files his application and the Magi strate passes his
order, the dispossession would be conplete and, therefore,
there woul d be no existing, dispute likely

(1) (1906) I.L.R .29 Mad.561.

88

to cause breach of peace. Such a construction of S. 145, in
our view, “is not correct, for it does not take into
consi deration the second proviso to sub-s. (4) which was
i ntroduced precisely to meet such cases. The Magi strate has
first to decide who i's in actual possession at the date of
his prelimnary order. 1f, however, the party in de facto
possession is found to have obtai ned possession by forcibly
and wongfully dispossession the other party wthin two
nont hs next preceding the date of his order, the Magistrate
can treat the dispossessed party as if he was in possession
on such date, restore possession to himand prohibit the
di spossessor from interfering with that possession unti
eviction of that person.in due course of law. ~The proviso
is founded on the principle that forcible and wongful
di spossession is not to be recognised under the crimna
law. So that it is not possible to say that such an act of
di spossession was conpleted before the date of the order
To say otherwi se would mean that if a party who is forcibly
and wongfully di spossessed does not in retaliation take the
law into his hands, be should be at di sadvantage and cannot
have the benefit of s. 145.

The word "di spossessed” in the second proviso nmeans to be
out of possession, removed from the prenises, ousted,
ejected or Excluded. Even where a person has a right to
possession but taking the lawinto his hands nakes a
forcible entry otherwi se than in due course of law, it would
be a case of both forcible and wongful dispossession : (of
Edwi ck v. Hawkes(1l) and jiba v. Chandulal) (2). Sub-section
(6) of s. 145 in such a case permits the Mgistrate to
direct restoration of possession with the |egal effect . that
is valid until eviction in due course of law In Jiba wv.
Chandul al (2) the Hi gh Court of Bonmbay held that it would be
unfair to allow the other party the advantages  of his
forcible and wongful possession and the fact that tine has
el apsed since such di spossession and that the dispossessor
has since then been in possession or has filed a suit for a
decl aration of title and for i njunction restraining
di st urbance of his possession is no ground for t he
Magi strate to refuse to pass an order for restoration of
possessi on once he is satisfied that the di spossessed party
was in actual or demand possessi on under the second provi so.
Simlarly, in A N Shah v. Nageswar Rao(") it was held that
nerely because there has been no further violence after one
of the parties had wongfully and forcibly dispossessed the
other it cannot be said that there cannot be breach of peace
and that, therefore, proceedings under s. 145 should be
dropped. It may be that a party nmay not take the lawin his
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hands in reply to the other party forcibly and wongfully
di spossessing him That does not nean that he is not to
have the benefit of the renedy under s. 145, The

(1) 18 Ch. D. 199. (2) A1.R 1926 Bom O91.
(3) A l.R 1947 Mad. 133.
89

second proviso to sub-s. (4-) and sub-s. (6) contenpl ate not
a fugitive act of trespass or interference wth t he
possessi on of the applicant, the dispossession there
referred to is one that anbunts to a conpleted act of
forcible and wongful driving out a party from his
possession: (of Subarna Sunam v. Kartika Kudal) (1) It is
thus fairly clear that the fact that di spossession of the
appel l ant was a conpl eted act and the appellant had filed a
crim nal conplaint and the police had t aken action
t hereunder do not nmean that the Magistrate could not proceed
under s. 145 and give direction perm ssible wunder sub-s.
(6).

In our view, the H.gh Court erred in holding that nerely be-
cause di'spossession of the appellant was conpleted before
June, 20. 1966, there was no dispute existing on that day
which was likely to | ead to breach of peace or that the
Magi strate was, therefore, prevented from passing hi s
prelimnary order ~and proceeding thence to continue the
enquiry and pass his final order. |In our view, reading s.
145 as a whole, it i's clear that even though respondent 1
had taken over possession of the said  cabin, since that
incident took place within the prescribed period of two
nont hs next before the date of the prelimnary order, the
appel l ant was deened to be in possession on the date of that
order and the Magistrate was conpetent to pass the fina
order directing restoration of possession and restraining
respondent 1 frominterfering with that possession until the
appel lant’ s eviction in due course of |aw

We, therefore, allow the appeal, set side the High Court’s
order and restore that of the Trial ‘Magistrate.

G C Appeal all owed.

(1) (1954) I1.L.R Cuttak 215.

L10 Sup. C. 1/68-7
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