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ACT:

Code of Crim nal Procedure 1898, (5 of 1898)-Charge
franed- Whet her Magi'strate has power to cancel the charge and
di scharge the accused.

' Di schar ge’ and "Acqui ttal’ -Di stinct concept s
applicable to different stages of proceedings.

HEADNOTE:

The appellant and six others were charged wth the
of fence of entering into crimnal conspiracy, with intent to
defraud the GCovernment of ‘the duty payable on various
contraband goods, etc. and thereby comm tting offences under
s. 120B 1.P.C.. read with 6. 167(81) of the Sea Custons Act
1878 and s. 5 of the Inport and Exports Act 1947.

The prosecution alleged that is a result of the
crimnal conspiracy twenty-four consignments - of goods came
fromabroad and were received in Bonbay and it is the case
of the prosecution that it has in its —possession 10
ver| adescheins (called as 'mate sheets’ or receipts) which
give the description of the contraband goods. Qut of there
10 verl adescheins, 2 relate to consignnents-of two firns for
whi ch the appellant hel d powers-of - Attorney.

The Trial WMagistrate held that 10 out of the 20
Ver | adescheins were inadm ssible either under the Evidence
Act or under the Commercial Docunents Evidence Act 1939 and
that 9 out of the 10 Verl edeschei ns were adni ssibl e under s.
10 of the Evidence Act. He al so excluded sone other letters
and correspondence on the ground that they could not be said
to have been witten in furtherance of the conspiracy .

On the basis of the evidence recorded, the Magistrate
franed charges agai nst the appellant and the co-accused.

The prosecution as well as the appellant filed revision
applications in the High GCourt. A single Judge of the Hi gh
Court held that the Magistrate will have to consider afresh
whet her the documents, which he had adm tted under 6. 32 or
s. 10 of the Evidence Act were adm ssible or not and al so
consider whether it was necessary to frane additiona
char ges.

After this order, the Additional Chief Presidency
Magi strate di scharged the accused on the grounds that since
no overt act was proved against the appellant and certain
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ot her accused no consideration can be inferred as against
t hem

A Division Bench of the Hi gh Court allowed the revision
petition filed by the prosecution and held that the
Magi strate had no | egal power to discharge the accused after
fram ng the charge.

In the appeal to this Court it was contended on behal f
of the appellant that in passing the inpugned order, the
Magi strate was sinmply acting in consonance wth the
observations and inplied directions contained in the order
of the Hi gh Court.

994

Di sm ssing the appeal
N

HELD: 1. Fromthe  scheme of the provisions contained
inss. 252 to 57 given .in Chapter XXI of the Code of
Crimnal Procedure 1898. it is.clear that in a warrant case
instituted otherwise on a police report, 'discharge or
"acquittal of ~accused are distinct concepts applicable to
di fferent stages of the proceedings in the Court. The |ega
ef fect and incidents of ‘discharge’ and 'acquittal’ are also
different. An order of discharge in a warrant case
instituted on conplaint can be made only after the process
has been issued and before the charge is franed. A discharge
wi t hout considering the evidence takenis illegal. If a
prima facie case is/ made out the Magistrate nust proceed
under s. 254 and frame charge agai nst the accused. The tria
in a warrant cause starts with the framing of charge; prior
to it the proceedings are only an inquiry. After the fram ng
of charges if the accused pleads guilty, the Magistrate is
required to proceed with the trial in the manner provided in
s. 254 to 258 to a logical end. Once a chargeis franed, the
Magi strate has no power to cancel the charge and reverse the
proceedings to the stage of s. 353 “and discharge the
accused. [1004 F-G 1004H 1005 A-B]

2. After a charge is framed, the Magistrate has no
power under the Code to discharge the accused. He can
either acquit or convict the accused unless he decides to
proceed under ss. 349 and 562 of the Code of 1898 (which
corresponds to sections 325 and 360 of the Code of 1973).
Exception where the prosecution nmust. fail for ~want of a
fundanental defect, such as want of sanction, an order of
acquittal must be based wupon a ’'finding of not guilty’
turning on the nerits of the case and the appreciation of
evi dence at the conclusion of the trial. [1005 CD

3. If after fram ng charge the Magistrate whinsically,
wi t hout appraising the evidence and w thout permtting the
prosecution produce all its evidence, 'acquits’ the accused,
such an acquittal, wthout trial even if clothed as
"discharge’ will be illegal. [1005 E]

4. In the instant case the Mgistrate frani ng charges
against the appellant. On the disposal of the revision
application be arbitrarily deleted those charges and
"di scharged’ the accused without examining the remmining
prosecution witnesses. [1005 F]

5.  Assum ng arguendo, the Magi strate’s order of

di scharge was on order of 'acquittal’ then also, it was
mani festly illegal. It was not passed on nerits, but w thout
any trial, wth consequent failure of Justice. The High
Court has undoubtedly the power to interfere with such a
patently illegal order in the exercise of its revisiona

jurisdiction under s. 439 and direct a retrial. Such retria
will not be barred by the provisions of s. 403 (of the Code
of 1898), the earlier proceedings taken by the Magistrate
being no trial at all and the order passed therein being
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neither a wvalid ’'discharge’ of the accused nor their
acquittal as contenplated by s. 405(1). [1007 F-H

Mohd. Safi v. State of West Bengal AIR 1966 SC 69
referred to.

JUDGVENT:

CRI M NAL APPELLATE JURI SDICTION : Crimnal Appeal No.
95 of 1 977.

Appeal by Special Leave fromthe Judgnent and order
dated 21-1-76 of the Bonbay Hi gh Court in Crimnal Revision
Application No. 565 of 1969.
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I.N. Shroff and H.S. Parihar for the Appellant.

Soli J. Sorabjee, Addl. . Sol. Genl (for Respondent No.
2), KN Bhat, HR Khanna, MN Sroff and G rish Chandra
for Respondents Nos. 1 and 2.

The Judgrent of the Court was delivered by

SARKARI'A, J.-This appeal by special |eave is directed
agai nst a judgnent, dated January 21, 1976, of the High
Court of Judi cature at Bonbay in Crimnal Revision
Application No. 565 of 1969, whereby it set aside an order
dated February 26, 1969, of the Chief Presidency Magistrate
and directed the latter to restore Case No. 244/C. W of 1968
agai nst the accused persons, excepting accused No. 7 (who is
since dead) for being dealt wth in the light of the
observati ons nmade therein

The case was originally instituted on April 1, 1961 on
the basis of a crimnal conplaint filed by the Assistant
Col l ector (Custons) in-the Court of the Chief - Presidency
Magi strate, Espl anade, Bonbay. It is alleged in the
conpl aint that between August 1957 and March 1960, of f ences
under Section 120-B, |.P.S., read with~ Section 167(81) of
the Sea Custonms Act, 1978, and Section 5 of the Inports and
Exports Act, 1947, were commtted by one Raml al Laxm dutta
Nanda and seven others, including the appellant, who is
accused No. 2 in the Trial Court. Ram al Laxm dutta Nandas
was alleged to be the principle culprit. He died on
Sept enmber 15, 1960. As a result of a conspiracy, twenty-four
consi gnnents of goods cane from abroad and were received in
Bonbay. The conspiracy was carried out inthis manner by
steaner, two consignments hearing simlar marks woul d-arrive
such as MT.S. MI.S. marked in triangle. The first
consi gnnent would contain the genuine goods and the second
consi gnnent would contain | ess nunber of <cases than the
first consignnent. The docunments would arrive for the first
consignnent. Wth the help of the docunents for the genuine
goods, the Custons exam nation would be carried out, and
then at the tine of removing the real consignment,
contraband consi gnment plus one case of the  genuine
consi gnnent woul d he renpved. Remmi ni ng goods of the genuine
consignnents with their marks tanpered, would be left
unattended in the docks. Qut of the 24 consignnents brought
into India, the last four were seized by the Custons. The
appel l ant Mthani was not |inked with any of those four. But
with regard to the remaining 8 out of the twenty
consi gnnents the prosecution alleges that it has in its
possession 10 Verladescheins (called as ’'nmate sheets or
receipts’) which give the description of the contraband
goods. Qut of these 10 Verl adeschei ns.
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2 relate to consignments in the name of Suresh Tradi ng Co.
and Dee Deepak & Co. From the proprietors of these two
firms, the appellant Mthani held Powers of Attorney.
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Mthani was arrested and bailed out on May 11, 1960.
Between March 1962 and Decenber 1962, the prosecution
exam ned about 200 witnesses before the Magistrate, but had
not yet examined any wtness in regard to any of the 10
Ver | adeschei ns.

The complainant nmade an application to the tria
magi strate, requesting himto get on record a nunber of
docunents falling into t hese cat egori es, Vi z. (1)
Ver | adescheins (Mate's receipts), (2) the correspondence
that passed between Shaw Wallace & Co. and their principals
and agents abroad and also the correspondence that passed
between the other shipping agents in Bonmbay wth their
principals, and (3) the documents concerning the Conpany
known as C.C. E.I. at Zurich.

By an order, dated August 24, 1962, the Magistrate held
that 10 out of the 20 Verladescheins were inadmssible
ei ther under the ~Evidence Act or under the Comrercia
Docurent' s Evi dence Act 1939. By another order, dated
Decenmber 6, 1962, the Magistrate held that 9 out of the 10
Ver | adescheins were admissible under Section 10 of the
Evi dence Act. ~Sonme other ~letters and correspondence were
al so excluded on the ground-that they could not be said to
have been witten in furtherance of the conspiracy.

On Decenber 12, 1962, the Magistrate found that no
ot her witness for the prosecuti on 'was present. He,
therefore, passed this order

"None of the witnesses are present. The case is
very old. There is enough evidence for the purpose of
charge and about 200 Wwi-t nesses are exam ned.

Prosecution may exam ne all® wtnesses as they deem

proper after the charge. Prosecution closes its case.

Accused statenent recorded. Adjourned for argunents for

charge to 13.12.1962."

The Magi strate then heard the arguments and thereafter
on Decenber 21, 1962, on the basis of the evidence already
recorded, framed charges against Mthani and his 6 co-
accused. Under the first charge, Mthani (accused No. 2) was
jointly charged with Accused 1, 3, 4, 5 6 and 7 wth
crimnal conspiracy between Septenber 1957 and February 1,
1960 or thereabout, with intent to defraud the CGovernment of
India of the duty payable on various contraband goods and to
evade the prohibition and restrictions inposed relating
thereto for acquiring possession of large quantity of
contraband goods etc. It was specifically recited in the
charge that accused No. 2 was. at the relevant tine,
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partner of Shanti Lal and Chagan Lal & Co., Bonbay, and al so
constituted Attorney of Suresh Trading Co., Dee Deepak &
Co., New Delhi, and also of Eastern Trading Corporation
Bonbay and had an interest in all these three concerns,

On  February 19, 1963, the State filed  Crimna
Revi si ons Application No. 107 of 1963 in the Hi gh Court
agai nst the orders dated August 24, 1962 and Decenber 6,
1962 of the Magistrate, whereby the latter had refused to
admit 11 Verladescheins out of 20 in evidence. The State,
al so, made a grievance against the failure of the Magistrate
to frame charges in respect of certain alleged acts of the
accused. It was contended that the Magistrate had unduly
curtailed the period of conspiracy, while, the evidence
brought on the record by the Prosecution showed that this
period was |onger than what the Magistrate had taken into
account .

On July 17, 1964, Mthani, also, filed Crinina
Revi sion No. 574 of 1964 in the Hi gh Court, challenging the
Magi strate’s order, dated Decenber 6, 1962, whereby he had
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admtted 9 Verladescheins, Bills of Lading, Invoices etc.,

into evidence. It was further alleged in the Revision
Petition: "It ought to have been appreciated that all the
Ver | adescheins, Invoices and Bills of Ladi ng bei ng
i nadm ssible, there is no evidence left on record to make
even a prima facie case against the petitioner.” The
Revi sion petitioner, inter alia, prayed "that the order of

the | earned Magistrate dated Decenber 6, 1962, in so far as
it is against the petitioner, and the charges framed by the
| earned Magi strate against the petitioner, be set aside and
he be di scharged fromthe case."

Revi sion Application No. 107 by the State was heard by
M. Justice H R Gokhale (as he then was) on August 19,
1964. It was contended there on behalf of the prosecution
that all the Verladescheins were straightway adm ssible
under sub-section (2) of Section 32, Evidence Act. Gokhal e,
J. Held that since the prelimmnary condition set out in the
prefatory part —of Section 32, (Viz., that the persons whose
statenents are sought to be admtted under Section 32 are
such that' their attendance cannot be procured wthout an
amount of -delay or expense, which under the circunstances of
the case, nay appear to the  Court to be unreasonable, had
not been satisfied these Verladescheins (Mates receipts)
woul d not be adm ssible under Section 32. In view of this,
finding the |earned Judge felt that "it really does not be
cone necessary to consider that these  Verl adescheins were

not prepared in the ordinary course  of -business". The
| earned Judge was careful enough to caution: "I am not
suggesting that for the reasons all these docunents are
fal se."” Indeed, he conceded that they may be
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relevant to the facts in issue, and added: "If the
prosecution desires to rely wupon the evidence of these
docunents the prosecution certainly wll be entitled to

prove themor to prove the correctness of the description of
the docunent in the ordinary way ~wthout having report to
the exception contained in Section 32."

As regards the question whether these Verl adescheins
were admi ssible wunder Section 10, the |earned Judge held
that "before considering this question, it would be wong to
| ook at these very docunments the admissibility of which is
in dispute”, and that "such a concl usion can be reached from
evi dence, docunentary, oral or circunstantial, but apart
fromthe disputed docunment itself. It does not appear from
the order of the |learned Magistrate that- there was any
i ndependent material fromwhich he had formed the opinion
that two or nore persons had conspired together to conmit an
of fence.” The |I|earned Judge significantly added: "If there
is any such material or if the prosecution I|eads further
evidence and if such naterial is brought on record, the
| earned Magistrate wll, at the appropriate stage, be
entitled to take this material into consideration and decide
whet her these docunents can be adm tted under Section 10 of
the Evidence Act." The |earned Judge pointed out that this
could include an attenpt to take out the goods. In this
connection he observed: "If apart fromthe question of the
period during which the conspiracy extended they are not
adnmi ssible in evidence, because other conditions required to
be satisfied under Section 10 are not satisfied, then it is
another matter. But | cannot accept his conclusion that they
woul d not be so adnissible, because they do not fall wthin
the period of conspiracy." The |earned Judge concluded: "I
have no doubt that the learned Magistrate wll have to
consi der afresh whether the documents, which he has adnitted
under Section 32 or Section 10 are admi ssible or not. In any
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case, the order which he has nmade admtting certain
documents under Section 10 or Section 32  was an
interlocutory order and the l|earned Magistrate wll be
entitled to reconsider the positionin the light of the
observations in this judgnent. The | earned Magi strate on the
l[ight of the view which | have taken, wll also consider
whether it is necessary to franme additional charges and to
pass an appropriate order."

The Revision Application No. 574 of 1964, filed by
Mthani, was rejected by a separate order, dated August 21
1964 on the ground that in the view which the | earned Judge
had taken in Crimnal Revision
999
No. 107 of 1963, it was not necessary to admt this Revision
Application. It was, however, observed that the Magistrate
will take the observations in t hat j udgrent into
consi deration and consi der "whether the interlocutory order
agai nst- which the present Revision Application is filed,
needs to be revi ewed."

The ‘prosecution filed Special Leave Petitions (965 and
966 of 1965) in this Court against the judgnent, dated
August 19/20, 1964 of M. Justice Cokhale, and against the
Hi gh Court’s order refusing to grant certificate of fitness.
This Court on January 27, 1966, summarily dism ssed both
these petitions. The prosecution then nade an application to
the Magistrate to take sone photostat < copies of certain
docunents. The Magistrate granted thi's application. Accused
1 challenged this order of the Magistrate in the H gh Court.
By its order, dated October 4, 1966, the H gh Court
restricted the time to prosecution by three nonths for
calling the Foreign Wtnesses. After expiration of this
period, the prosecution on January 11, 1967 filed an
application in the H gh Court for cancellation of Mthani‘s
bail on the ground that he was tanpering with the w tnesses
and abusing the liberty granted to him The High Court
cancelled Mthani’s bail and Mthani surrendered and was
conmitted to jail custody on January 13, 1967. M thani cane

by special |eave against the order cancelling his bail, to
this Court By order dated May 4, 1967, This Court disnissed
M thani’s appeal, but restricted the tine for exanining the

German Wtnesses cited by the prosecution upto- June 26,
1967. Since there was delay in procuring the attendance of
German Wtnesses within the tinme granted, Mthani was
rel eased on bail by an order dated July 26, 1967 of this
Court. Thereafter, the prosecution applied to the Magistrate
to proceed with the case w thout the Foreign Wtnesses.

On July 10, 1967, the prosecution applied to the
Magi strate for issue of conmmssion for examnnation of the
German Wtnesses at Hanburg or Berlin or London. ' The
Magi strate rejected this application by his order /dated
August 8, 1967. Agai nst the Magistrate’'s order, the
prosecution, again, went in revisionto the Hi gh Court,
which rejected the same by an order in Septenber, 1967.
Anot her revision petition filed in the H gh Court by the
prosecution was dismssed by the High Court (V.S Desai &
Wagl e JJ) by an order dated August 9, 1968.

On  Decenber 2, 1968, the prosecution nade an
application for exam ning a nunber of wi tnesses to establish
the prelimnary facts for adm ssion of the Verladasheins and
ot her docunents under Sections 32(2)(3) and 10 of the
Evi dence Act and under the Commercial Documents Act. The
Magi strate rejected that application by his order dated
January 9, 1969.

1000
By an order dated February 26, 1969, the Additiona
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Chi ef Presidency Magistrate, deleted charges 2 to 9 agai nst
Accused 2 (Mthani), 3 and 7, and 'discharged’ them The
following extract fromthe Magistrate’s order will be usefu
to appreciate its true nature

"I therefore hold that with regard to overt acts
in charges Nos 2 to 9 no charges can be franed agai nst
any of the accused and therefore charges Nos. 2 to 9
will stand del et ed.

Accused Nos. 2, 3 and 7 are concerned only in sone
of the charges Nos. 2 to 9. They are not concerned in
charges Nos. 10, 11, 12 and 13.

Therefore as no overt act is held proved agai nst
them no conspiracy can be inferred as agai nst them and
therefore charge No. 1 of conspiracy as against them
must go.

Therefore with regard to accused Nos. 2, 3 and 7
hold that no-case is nade out against them and
therefore hold themnot guilty u/s 167 r.w. 81 of the
Custons Act for contravention of Inport & Export
Cont'rol” Act 1947 and 1955 and for conspiracy and order
themto be di scharged.™
Agai nst the Magistrate's order, dated February 26,

1969, the prosecution filed Crimnal Revision Application
No. 565 of 1969 in the High Court.

By its judgnment dated Decenber 16/17, 1969, a Bench of
the Hgh Court (consisting of Vaidya and Rege JJ.) all owed
Crimnal Revision 565 of 1969 nmainly on the ground that the
Magi strate after framng the charge, had no legal power to
di scharge the accused persons. 1t was observed that "the
entire conplexion of the cases changed on- account of the
retirement of the Magistrate.” The new Magistrate who wll
hear the matter, will have to find out whether he nust alter
or vary the charge and for that purpose to issue a fresh
process to the two living del eted accused, after taking into
consi deration the evidence already recorded by the forner
Magi strate.... and such other evidence he may have to record
hereafter."” The High Court concluded: "W are setting aside
the order of discharge on the ground that it is open to the
new Magi strate to frane a charge against the del eted accused
on considering the material; and al so on the ground that the
former Magistrate had no power to discharge the accused
after framng the charge.” The H gh Court further observed
that, "whatever submissions the accused want to nmake with
regard to not framng the charges are also open to them"™ At
that stage, they did not want and could -~ not consider the
evi dence before the Magistrate. In the
1001
result, the order dated February 26, 1969 of the Magistrate
was set aside and the case was restored to the file of the
Magi strate, except with regard to the deceased accused No. 7

for being dealt with as early as possible, in accordance
with law and in the light of the observations made by the
H gh Court.

Agai nst this order, dated January 21, 1976, of the High
Court setting aside the order dated February 26, 1969 of the
Magi strate di scharging the accused, the accused 2 (M thani)
has conme in appeal before us.

The points canvassed by Shri [|.N  Shroff, |earned
counsel for the appellant, may be sunmari sed as under

(i) In passing the then inmpugned order, the Magistrate
was sinply acting in consonance with the observation and
inmplied directions contained in the judgnent, dated August
19/ 20, 1964, of M. Justice HR Gkhale in C. R A No. 107
of 1964. On the contrary, the Bench of the Hi gh Court
(consisting of Vaidya and Rege JJ) has failed in its duty to
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uphold the aforesaid judgnent af M. Justice Gokhal e-which
judgrment had been upheld by this Court while disnissing
prosecution’s Special Leave Petitions 965 and 966 of 1975.
M. Justice. Gokhal e-so proceeds the argunent-had held "t hat
10 Verl adasheins were inadm ssible wunder Section 32 and/or
Section 10 of the Evidence Act." The |egal consequence of
this finding was that the charges franed by the Magistrate
on Decenber 21, 1962, on the basis of t he sai d
Ver | adeschei ns, were unsustainable in |aw and the Mgistrate
had to examine the matter de novo by ignoring the said
charges or by anending, altering the same-as may be
justified on the remnining adm ssi bl e evidence on record

(ii) In revi ewi ng . and deleting the charges and
di scharging the appellant (Mthani) and two other accused,
the Magistrate was acting in accordance with the observation
of Gokhale J. in C. RA-~ 574 of 1974, which was to the
effect, that it would be open to the Mgistrate to consider
whet her-the interlocutory order against which that revision
application was filed, needs to be revi ewed.

(iii) Since the Magistrate had under the Code of
Crimnal Procedure, no power to delete the charges framed
agai nst the appellant and two others, it will be deemed that
intho eye of |awthose charges still existed when the
Magi strate by his order dated February 26, 1969, discharged
the accused Mthani and two others. This being the case,
this order of "discharge" ought to have been treated as an
order of 'acquittal’

1002

(iv) (a) In revision, the H gh Court was not conpetent
to set aside this order of “acquittal’ and direct, as it
were, a retrial of the accused.

(b) Since the appellant had, in reality, been acquitted
by the Magistrate, he could not be retried on the sane
charges because of the double jeopardy of autrefois acquit.

(v) There has been gross laxity and delay on the part
of the prosecution in prosecuting their case and in
producing all their evidence, whichis nothing short of
abuse of the process of the Court. the conplaint was filed
on April 1, 1961. The order of "discharge" was passed by the
Magi strate on‘ February 26, 1969, and the aforesaid order
canme up for consideration in revision before the H gh Court
in January 1976. The Hi gh Court’s order dated January 21
1976, directing de novo proceedings against the appell ant
after a |apse of several years would be unjust and unfair
particularly when this delay was attributable to the
prosecution which had, indeed, <closed its evidence before
the framng of the charge and its request to exam ne the
German Wtnesses on conm ssion stands declined.

As against this, Shri Soli Sorabji, |earned Additiona
Solicitor General submits that the appellant (Mthani), in
fact, had never filed any revision against the order of the
Magi strate, fram ng charges against himand others. It is
pointed out that in &.R A No. 574 of 1964 filed by Mithan
on July 17, 1964 in the Hi gh Court, the challenge was, in
terns, confined to the Magistrate's order, dated Decenber 6,
1962, whereby he had admitted 9 Verladescheins, Bills of
Ladi ng, invoices etc. into evidence; and that the order
dated Decenber 21, 1962, framing the charges was not

specifically challenged. In any case, Gokhale J. had
summarily rejected Mthani’s Crimnal Revision by an order
dat ed August 21, 1964. According to Shri Sorabji, the

further observation in that order of Gokhale J. to the
effect that it was open to the Mugistrate to consider

"whether the interlocutory order against which the present
revision application is filed, needs to be reviewed", was
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made only in respect of the Magistrate’s order dated
Decenmber 6, 1962 and not the order whereby the charges were
framed. It is further submitted that Gokhal e J.’s
observations and directions in his judgnent dated August
19/20, 1964 in C.R A No. 107 of 1964, could not, by any
stretch of imagination, be construed as authorising the
Magi strate to reconsider and delete the charges, and
di scharge the accused. On the contrary, the |earned Judge
had directed anmendnment of the charge so that the period of
the conspiracy was not restricted to the period nentioned in
t he
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charges. It is further submtted that the Magistrate's order
arbitrarily deleting the charges and "discharging" the
accused, was patently illegal and the Hi gh Court was fully
conpetent and justified to set it aside in the exercise of
its revisional powers under Section 439 of the Code.

As regards ~delay in the proceedings, Shri Sorabji
submits, it was nostly due to circunstances beyond the
control of ~the prosecution; ~that the charge against the
appel l ant-was —a grave one and the direction given by the
Hi gh Court to take further proceedings, inter alia, against
t he appel I ant was not -unjust and unfair

We are unable to accept any of the contentions advanced
by Shri Shroff.

At the outset, let us have a look at the relevant
provisions of the Code of Crimnal Procedure, 1898, which
adnmttedly governed 'the pending proceedings in this case.
The procedure for trial of warrant cases by Magistrates is
given in Chapter XXl of that~ Code. The present case was
instituted on a crimnal conplaint. Section 252 provides
that in such a case, the Magistrate shall proceed to hear
the conplainant (if any) and take all such evidence, as my
be produced, in support of the prosecution. Sub-section (2)
of that Section casts a duty on'the Magistrate to ascertain
the names of persons likely to be acquainted with the facts
of the case and to be able to give evidence 'for the
prosecution, and to summon all such persons for evidence.
Section 253 indicates when and in what circunstances an
accused may be di scharged: It says:

"253(1) If, wupon taking all the evidence referred
to in Section 252, and maki ng such examination (if any)
of the accused as the Magistrate thinks necessary, he
finds that no case against the accused has been nade
out which, if unrebutted, would warrant his conviction
the Magistrate shall discharge him

(2) Nothing in this section shall  be deened to
prevent a Magistrate from discharging the accused at
any previous stage of the case if, for reasons to be
recorded by such Magi strate, he considers the charge to
be groundl ess."

Section 254 indicates when and in what circunstances a
charge should be franed. It reads:

"254 when such evidence and exam nati on have been
taken and nmde, or at any previous stage of the case,
t he

1004

Magi strate is of opinion that there is ground for

presumi ng that the accused has commtted an offence

triable under this Chapter, which such Magistrate is
conpetent to try, and which in his opinion could be

adequately punished by him he shall frame in witing a

charge agai nst the accused."

Section 255 enjoins that the charge shall then be read over
and explained to the accused, and he shall be asked whet her




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 13

he is guilty or has any defence to nmke. If the accused
pl eads guilty, the Magistrate shall record that plea, and
may convi ct himthereon.

Section 256 provides that if the accused refuses to
pl ead or docs not plead, or clains to be tried, he shall be
required to state at the next hearing whether he wi shes to
cross-exam ne any of the witnesses for the prosecuti on whose
evi dence has been taken, and if he says he so wants to
cross-exam ne, the w tnesses named by himshall be recalled
and he wll be allowed to further cross-examne them "The
evi dence of any remaining wtnesses for the prosecution
shal | next be taken"™ and thereafter the accused shall be
cal l ed upon to enter upon and produce his defence.

Section 257 is not material. Section 258(1) provides
that if in any case "in which a charge has been franed the
Magi strate finds the accused not guilty, he shall record an
order of acquittal. Sub~ section (2) requires, where in any
case under this chapter the Mgistrate does not proceed in
accordance with the provisions of Section 349 or Section
562, he shall, if he finds the accused guilty, pass sentence
on himin-accordance with law

Fromthe schenme of the provisions noticed above, it is
clear that in a warrant case instituted otherwise on a
police report, ’'discharge’ or ’acquittal’ of accused are
di stinct concepts /applicable to different stages of the
proceedings in Court. The |legal effectt and incidents of
"discharge’ and ’'acquittal’ are also different. An order of
di scharge in a warrant case instituted on conplaint, can be
made only after the process has been issued and before the
charge is framed. Section 253(1) shows that as  a genera
rule there an be no order of discharge unless the evidence
of all the prosecution w tnesses has been taken and he
considers for reasons to be recorded, in the light of the
evi dence that no case has been nmade out. Sub-section (2)
whi ch authorises the Magistrate to discharge the accused at
any previous stage of the case if he considers the charge to

be groundless, is an exception to that rule. A discharge
wi t hout considering the evidence takenis illegal. /'If a
prima facie case is made out the Magistrate

1005

nmust proceed under Section 254 and frane charge agai nst the
accused. Section 254 shows that a charge, can be franmed if
after taking evidence or at any previous stage, the
Magi strate, thinks that there is ground for presum ng that
the accused has committed an offence triable as a warrant
case. Once a charge is franed, the Magi strate has no power
under section 227 or any other provision of the Code to
cancel the charge, and reverse the proceedings to the stage
of Section 353 and discharge the accused. The trial in a
warrant case starts with the fram ng of charge; prior to it,
the proceedings are only an inquiry. After the fram ng of
charges if the accused pleads not guilty, the Magistrate is
required to proceed with the trial in the manner provided in
section 254 to 258, to a logical end. Once a charge is
franed in a warrant case, instituted either on conplaint or
a police report, the Magistrate has no power under the Code
to discharge the accused, and thereafter, he can either
acquit or convict the accused unless he decides to proceed
under Section 349 and 562 of the Code of 1892 (which
correspond to Sections 325 and 360 of the Code of 1973).

Excepting where the prosecution nmust fail for want of a
fundanental defect, such as want of sanction, an order of
acquittal must be based wupon a ’'finding of not qguilty’
turning on the nerits of the case and the appreciation of
evi dence at the conclusion of the trial
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If after framng charges the Magistrate whinsically,
wi t hout appraising the evidence and w thout permitting the

prosecution to produce all its evidence, ’'discharges’ the
accused, such an acquittal, wthout trial, even if clothed
as 'discharge’, wll be illegal. This is precisely what has

happened in the instant case. Here, the Magistrate, by his
order dated Decenber 12, 1962 franed charges against Mthan

and two others. Subsequently, when on the disposal of the
Revi sion applications by Gokhale, J. the records were
received back, he arbitrarily deleted those charges and
di scharged the accused, without examning the "remaining
wi t nesses” of the prosecution which he had in the order of
fram ng charges, said, "will be exam ned after the charge"

It is not correct as has been contended on behal f of
Mthani, that in adopting this course the Magistrate was
only acting in accordance wth the observations/directions
of Gokhale J. in the judgnents disposing of Crimna
Revi si ons 107/ 63" and 514 of 1964. A perusal of CGokhale, J's
orders in/ these two Revision Applications-material portions
of which ' _have been quoted earlier-will show that there is
nothing in_those orders which expressly or by inplication
required the Magi strate to delete the char ges and
"di scharge’ or acquit the accused.

1006

On the contrary, the learned H gh Court Judge (Gokhale J.)
had accepted the Revision filed by the ‘prosecution and
directed the Magistrate to anend the charges in so far as
they appear to restrict the period of conspiracy to the one
between the dates nmentioned inthe charges. Gokhale J. had

further directed the Magi strate to consi der the
circunstantial and other evidence of the prosecution with a
view to frane additional charges as clained by the

prosecuti on.

Gokhale J's judgnment in C.R A 107 shows that the
| earned Judge did not hold that the verladesheins or the
ot her documents in question tendered by the prosecution
were not relevant at all, wunder any provision of the
Evi dence Act. Al that was held by himwas that before these
docunents could be admtted under Section 32(2) or Section
10 of the Evidence Act, sone prelimnary facts had to be
established by the prosecution. For instance, one of the
conditions precedent for the admssibility of a previous
statenment of a party wunder Section 32(2) is that the
attendance of the witness who nade that statenent, coul d not
be procured w thout an ampbunt of delay and expense which in
the circunmstances of the case, appeared to the Court to be
unreasonable. Simlarly, Wth regard to the invocation of
Section 10, Evidence Act, it was observed that before the
docunments concerned could be admitted under Section 10,
Evi dence Act, prina facie proof, aliunde should be /given
about the existence of the conspiracy. On the “contrary,
CGokhale J. clearly held that the docunents, in question
were relevant to the facts in issue, but they had ‘to be
proved in any of the ways recognised by the Evidence Act,
Gokhal e J. never quashed the charges already franmed by the
Magi strate. It is true that the prosecution in its Specia
Leave Petitions 965 and 966 contended that the observations
made by Gokhale J. with regard to the admissibility of
Ver | adashei ns and other documents are of "“far reaching
i mportance and are likely to prejudice the prosecution" and
will affect the future course of the proceedi ngs adversely
to the prosecution. However, apart fromthese Verl adasheins
there was other circumstantial and oral evidence on the
record and nore evidence was yet to be produced by the
prosecution after the charge. The prosecution were doing
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their best to secure the evidence of German witnesses in
Europe. They want to produce other evidence al so, apart from
the Verl adasheins, to show a prinma facie case of conspiracy
so that in accordance with the guidelines laid down in
CGokhale J's judgnent, they could make out a case for the
adm ssibility of the Verl adashei ns under Section 10,
Evi dence Act.

A perusal of the copy of the Revision Application No
574/ 64 filed by Mthani in the Hi gh Court, will show that
the only order specifically challenged therein was one dated
Decenmber 6, 1962 whereby the
1007
Magi strate had held that = 9 Verl adasheins were adnissible
under Section 10, Evidence Act, although, incidentally, it
was nmentioned that the  charges framed as a consequence of
the i npugned order dated Decenber 6, 1962, should al so be
guashed. Even so, Mthani’s Revision Application (No.
574/ 64) was summarily rejected by the | earned Judge with the
observation that the Magistrate could, in the light of the
observati'ons in the Judgnent in Cr.Rev. A 107 of 1963,
"consi der, whether the interlocutory order against which the
present Revision Application is filed needs to be reviewed."
The crucial part of ~the observation is that which has been
underlined. It shows that this observation has reference
only to the order dated Decenber 6, 1962 whereby the
Magi strate had held 9 Verl adashei ns admi'ssi bl e under Section
10. In this observation, the word  "order"” 1is wused in
singular. It shows that the |earned Judge, also, construed
the Revision-petition of Mthani ‘as one directed against the
Magi strate’s order dated Decenber 6, 1962, only. Only that
order of the Magi strate has been exhaustively considered in
the Revision Application 107 of 1964.

It is thus manifest that in abruptly deleting the
charges and 'discharging’ the accused, the Magistrate was
acting neither in accordance with  the observation or
directions of Gokhale J., nor in accordance with | aw

Equally neritless, albeit ingenious is the /argunent
that since the Magistrate had no |egal power to delete the
charge the order of 'discharge’ nust be construed ‘as an
order of "acquittal" so that the H-gh Court could not
interfere with it in revision and direct a retrial. Assumng
arguendo, the Magistrate’'s order of discharge was an order
of "acquittal’, then also, it does not alter the fact that
this "acquittal’” was manifestly illegal. It was not passed
on nmerits, but without any trial, with consequent failure of
justice. The H gh Court has wundoubtedly the power to
interfere with such a patently illegal order of acquittal in
the exercise of its revisional jurisdiction under Section
439, and direct a retrial. The H gh Court’s order ~ under
appeal, directing to Magistrate to take de novo proceedi ngs
agai nst the accused was not barred by the provisions of
Section 403, (of the Code of 1898), the earlier proceedings
taken by the Magistrate being no trial at all and the order
passed therein being neither a valid "discharge" of the
accused nor their acquittal as contenplated by Section
405(1). The Magi strate’s order (to wuse the words of
Mudhol kar J. in Mohd Safi v. State of Wst Bengal was nerely
"an order putting a stop to these pro-

1008

ceedi ngs" since the proceedings, ended with that order. The
ot her contentions of the appellant, have been stated only to
be rejected.

For all the reasons aforesaid, we have no hesitation in
upholding the H gh Court’s order wunder appeal, and in
di smssing the appeal. Since the case is very old, the
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Magi strate shall proceed with the case with utnost despatch,

if feasible, by holding day to
nont hs from t oday.

N. V. K.

1009

day hearings

Appea

within six

di sm ssed




