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ACT:

I ndustrial D sputes Act 1947

I ndustrial Dispute-Jurisdiction of industrial tribunal-
Determ ned from the order of reference-Status of person not
guesti oned by enpl oyer-Tri bunal whether entitled to suo notu
decide as a prelimnary issue.

Concl uded Agreenent bet ween~ Managenent - and Uni on-
Management acting on the agreenent for sone years-Managenent
whet her later entitled to repudi ate and di sown agreenent -
Di fference between unilateral repudiation and termnnation of
agreenent | ndi cated.

I ndustrial disputes-Adjudication of - Concept ' of res
j udi cat e- Whet her appli bl e.

HEADNOTE

The appel l ant-Union and the respondent-conpany through
their comunications dated January 24,1957, April 24,1957
and May 1,1957 concluded an agreenent relating to various
itens of industrial disputes which inter alia provided that
the enployer had agreed not to contest the issue whether
field force including salesmen were not 'worknen within the
nmeani ng of the expression in the Industrial Disputes Act and
that disputes of an All-India nature could be raised only at
Del hi .

Two enpl oyees of the Respondent-conpany. who / were
sal esnmen and protected workmen with the neaning  of the
expression in the Industrial Disputes Act, 1947 and who were
of fice-bearers of the union, were charge sheeted and after a
di sciplinary enquiry their services were termnated. The
appel | ant -uni on rai sed an industrial dispute contendi ng that
the termnation of services of these two workmen were
illegal and invalid, and that the enquiry was equally
illegal, and inproper, and that the action of the enpl oyer
was an act of reprisal and victimzation, because of their
trade union activities. The CGovernment referred t he
i ndustrial dispute to the Industrial Tribunal

The enpl oyer contended that the two worknen were not
"worknmen’ within the nmeaning of the expression in the Act
and that the Governnent had no jurisdiction to refer the
di spute to the Industrial Tribunal. It was further contended
that the services of the workmen were term nated not by way
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of puni shnent but under the contract of service and that the
di sciplinary enquiry which was comenced was subsequently
dr opped.

The appel | ant -uni on however contended that the enpl oyer
was estopped from challenging the status of the two workmen
wi thin the neani ng of the expression
308
inthe Act on account of the subsisting, valid, concluded
agreenment between the parties and that in view of the award
of the Industrial Tribunal, Delhi in |1.D. No. 46/66. The
contentions about the existence of the agreenment and the
status of salesmen were res judicata and could not be
reopened so long as ‘the agreenent was in force and
operative.

The Tribunal rejected the prelimnary objections raised
on behalf of the wunion and cane to the conclusion that the
three comuni cations dated January 24,1957, April 24,1957
and May 1, 1957 Ex. W2, W3, W4 respectively did not spel
out a 'conplete, concluded agreenent between the parties on
the points nentioned therein but it was an inchoate
agreenment -in the stage of negotiations and the enpl oyer was
not bound to stand by its offer made in the conmuni cation
dat ed January 24,1957 denying itself the right to contest
the status of the field force including salesnen as not
being workman within the neaning of the Act. The award of
the Industrial Tribunal, Delhi in|.D No. 46/66 in which it
was held that there was a concluded agreenent between the
parties and therefore the industrial disputes raised therein
could not be adjudicated at Delhi~ did not operate as res
judicata because the issue in that award was not directly
and substantially in issue in the present reference. The
Tri bunal set down the reference for further hearing.

Al'l owi ng t he Appeal
N

HELD: 1. The Tribunal —conmtted a serious error
apparent on record in holding that there was no concl uded
agreenment between the parties as energing fromExs., W2, W
3, and W4. [329 F]

In the instant case, having neticulously exam ned
various references pertaining to various industrial disputes
between the parties at different centres in India since the
agreement in 1957 it unquestionably emerges that the
enpl oyer till the present reference never once even
whi spered that the agreenent was not a concl uded agreenent
or that it was an inchoate one |eft hanging at the stage of
negotiations. It was only in the present reference the
contention rai sed was that the agreenent was not a concl uded
agreement. The enployer which swore by the agreenent. and
repeatedly succeeded in getting t hr own out certain
references at the threshold on account of the agreenent
contended that there was no concluded agreenent, and
ignoring the whole history, the Tribunal fell into an error
in accepting this contention. The Tribunal wholly ignored
the fact that it was a sol erm agreenent, of which effective
and whol esonre advantage had been taken by the enpl oyer and
when it did not suit it, it wanted to turn round and not
only repudiate it but disown it. No court of justice can
ever permt such a thing to be done. [324 E-325 B]

H ndustan Lever Ltd. v. Ram Mohan Ray & Ors., [1973] 3
S.C R 624; Wstern India Match Co. v. Their Wrkmen [1964]
3 S.C R 560 at 566; and Al um nium Factory Wrkers, Union v.
I ndian Al umi nium Co. Ltd. [1962] 1 L.L.J. 210, referred to

2. The Tribunal is directed to proceed to determine the
di spute on merits wi thout concerning itself wth the
consi deration of the question whether the concerned workmnen
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were workmen within the neaning of the expression under the
Act. [332 E]

3. The concept of conpul sory adjudi cation of industria
di sputes was statutorily ushered in with a view to providing
a forum and conpelling the parties
309
to resort to the forum for arbitration-so as to avoid
confrontation and dislocation in industry. A devel oping
country like India can ill-afford dislocation in industria
producti on. Peace and harnony in industry and uninterrupted
producti on being the demands of the tine, it was considered
wise to armthe Government with power to conpel the parties
to resort to arbitration and as a necessary corollary to
avoid confrontation and trial of strength, which were
consi dered wasteful from national and public interest point

of view A welfare State can ill-afford to |ook askance at
i ndustrial unrest and industrial disputes. [326H 327B]
Dahyabhai Ranchhoddas Shah V. Jayantil a
Mohanl al . ;[ 1973] Lab. & Industrial Cases 967 referred to.
4. The Act did not confer till the introduction of

Chapters V-A and V-B, any special or enforceable benefits on
the worknen. The Act was designed to provide a self-
cont ai ned Code to conpel the parties to resort to industria
arbitration for the resolution of existing or apprehended
di sputes without prescribing statutory norns for varied and
variegate industrial /relation, so that the foruns created
for resolution of disputes nay remain  unhanpered by any
statutory control ‘and devise rational norns  keeping place
with inmproved industrial relations reflecting and inbibing
soci oeconom ¢ justice. If this “is the wunderlying object
behi nd enactnment of the Act, the Court by interpretative
process nust strive to reduce the field of conflict and
expand the area of agreement and showits preference for
uphol di ng agreenments sanctified by mutuality and consensus
in larger public interest, nanmely to eschew industria
strife, confrontati on and consequent wastage. [327 C E]

5. It is inappropriate to  usher in the technica
concept of res judicata pervading the field of civil justice
intothe field of industrial arbitration. The principle
anal ogous to res judicata can be availed of to scuttle any

attenpt at rai sing industrial disputes repeatedly .in
defiance of operative settlenents and awards. But this
hi ghly technical concept of civil justice nmmy be kept in
preci se confined [imts in the field of industria

arbitration which nust as far as possible be kept free from
such technicalities which thwart resolution of industria
di sputes. [326 DG

Shahdara (Del hi) Sharanpur Light Railway Co. Ltd. v.
Shahdar a(Del hi) Sharanpur Railway Workers Union, (1969) 1
L.L.J. 734 at 742; and Worknen of Straw Board Manufacturing
Co. Ltd. v. Ms Straw Board Manufacturing Co. Ltd. [1974] 3
S CR 703 referred to.

6. Unilateral repudiation is distinct fromtermnation
and an agreement/settlenment remains in force and binding
till termnated and does not cone to an end by unilatera
repudi ation. [328 E]

In the instant case, the parties entered into a sol em
agreement. It is not suggested that the agreement has been
term nated. The only argunent put forward on behalf of the
enpl oyer was that the union has repudi ated the agreenent by
rai sing disputes of an all-India nature at a regional |eve
and thereby conmitted breach of the agreenent. This
contention is entirety without merits. Wat has happened is
that the Union raised certain disputes which according to
the Union were of a regional nature and which it was not
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estopped from raising in the teeth of the terns of the
bi ndi ng agreenent between the parties. On the other hand the
enpl oyer contended that the disputes so raised were of an

all-India nature. Both sides swore by the agreenment, the
difference in approach being whether the dispute was of an
all-India nature or of regional nature. The divergence in
approach

310

was as to the interpretation, the coverage, the anbit and
the width of the agreenent Both the parties swore by the
agreement but differed in their approach and interpretation
and the forumnanely the Industrial Tribunal consistently
upheld at the instance of the enployer that there was a
bi ndi ng valid agreenent subsisting between the parties. This
constitutes adherence to agreenent, performance of the
agreement, inplenmentation of the agreenment and being bound
by the agreenent. This ~conduct in no sense can be said to
constitute repudiation. [327 F-328 (

7. The Tribunal derives .its jurisdiction by the order
of reference and not on t he determ nation of a
jurisdictional-fact which it nust of necessity decide to
acquire jurisdiction. [330 G

8. In industrial adjudication, issue are of two types:
(i) those referred by the Governnent for adjudication and
set out in the order of reference, and (ii) incidenta
i ssues involving mxed questions of law and facts. The
Tribunal may frane prelinminary issues if the point on which
the parities are at variance, go to the root of the matter.
But the Tribunal cannot travel beyond the pleadings and
arrogate to itself the power to raise issues which the
parties to the references are precluded fromraising. If the
enpl oyer does not question the statues of the worknen, the
Tri bunal cannot suo nmotu raise the issue and proceed to
adj udi cate upon the same and throw  out the reference on the
sole ground that the concerned workman was not a worknman
within the meaning of the expression under the Act. [331 G
332 A

9. Wiether a particular personis a workman or not
depends upon factual matrix. Workman. is defined in Sec. 2(s)
of the Act. The ingredients and the incidents of the
definition when satisfied, the person satisfying the sane
woul d be a workman. Negatively if someone fails to satisfy
one or other ingredient or incident of the definition, he
may not be held to be workman within the neaning of the
expression in the Act. [330

10. There is no provision in the Act which obliges the
Industrial Tribunal or other foruns set up under the Act to
decide even in the absence of a contention from the
enpl oyer, a prelimnary issue whether the person who has
invoked its jurisdictionis a worknman or not. There'is no
such obligation cast statutorily on the Tribunal. If the
enpl oyer does not raise the contention about the status of
the workman approaching the Tribunal, the Tribunal has no
obligation to decide. The status of the person whether he is
a wor kman or not. The Tribunal nust proceed on the
assunption that no such contention is raised and is required
to be adjudicated upon. [330 D F]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal No. 1865 of
1982

Appeal by Special leave fromthe Order dated the 24th
Decenber, 1981 of the Labour Court, Delhi in ID. No. 120 of
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1977.

M K. Ramarmurthi, V.P. Choudhary Jitendra Sharma and P
Gaur, for the Appellant.

GB. Pai, OC Mthur, D N Mshra, S. Sukumaran and
Ms. Meera Mathur, for the Respondent.
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The Judgrment of the Court was delivered by

DESAI, J. If solem agreenents proposed by the enpl oyer
and readily acceeded to by the workmen and holding the forte
for over a quarter of a century are crudely disowned
conpelling the worknen to knock at the door of the apex
court for removing the road-block in the access to justice
set up by prelimnary  objection of technical nature,
i ndustrial peace and harmony chanted by the enpl oyer woul d
be not nerely an enpty mantra but a futile exercise of
chasing a mrage and unfortunately that 1is the situation
her e.

Hi ndustan Lever Ltd., a mul ti-national conpany,
respondent herein _addressed a conmunication dated January
24, 1957 " recording the out-come of nmutual deliberations
bet ween the Hindustan Lever Ltd. (enployer’ for short) and
the Hindustan Lever Mazdoor Sabha (’'union’ for short)
recogni sed representative union of the workmen enpl oyed by
the enpl oyer. The relevant portion may be extracted:

"Ex. W2 24t h January, 1957

The President,

H ndustan Lever Mazdoor Sabha,

Bonbay.

Dear Sir,

Referring to our recent neeting about field force, we
would Iike to place on record that:

(1) We recognise you as the representative union for

all sections of field force all over India.

(2) You have agreed to treat all matters relating to
wages/ sal ari es and terms and conditions of service
on an all India basis and not on a regional basis
as far as field force.is concerned.

(3) For all matters of an all-India nature relating to
field force, you will comuni cate with the
Personnel Director. W hope that all such matters
will be settled by direct negotiation but if at
any stage you decide to refer the mtter to
conciliation, you wll do so only at Bonbay. W&,
on our part, give you the assurance that if the

matt er
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is referred to a Tribunal in Bonbay then its award
will be applied by you to field force all over
India. For this reason, you will agree that it
will be only proper for the Tribunal to exam ne
the matter in an all India perspective.

4) Al though we do not anticipate any problens of a
purely local nature, in case such problens do
arise your nenbers will first try to arrive at a
solution by approaching their own nanagers and if
this fails, your local Conmmittee should refer the
matter to the local Comrercial Manager or Ofice
Manager .

5) For future disputes we shall not contest issues
about field force on the basis of their not being
"wor knen’ but shall contest issues only on the
nerits in the same way as we do for other
enpl oyees.

Pl ease confirm that you agree wth the points
ment i oned above.
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Yours faithfully,
Sd/ - B. K. Bindan
The union responded to this comrunication as per its
letter dated April 24, 1957 which reads as under
"Ex. W3
The Personnel Manager
H ndustan Lever Linited,
Sci ndi a House,
Bal | ard Est at e,
Bonbay- 1. 24th April, 1957
Dear Sir,

Wth reference to your letter Personnel KSB/BN 49
dated 24.1.1957 and in the light of further discussions
we had with you on the subject, we would like to state
as under:

1. We thank you for recogni si ng us as t he

Representative Union for all sections of the Field

For ce enpl oyees all over India.

313
2. We agree that certain nmjor issues such as a
sal ary wages, bonus, provident fund, Gatuity,
| eave etc. will be treated as far as possible on
an all-India basis.
3. We agree that for all matters of an all-India

nature, we wll comunicate wth the Personne
Director. As for the other points raised by you,
we agree to follow the procedure, as far as
| egal |y perm ssible.

4. Local matters, if not  settled by  negotiations,
will have to be dealt wth ~otherw se. For
i nstance, the Sabha may go in for conciliation or
may be free to resort to any other legitimte
and/ or peaceful nethod.

5. We are indeed glad to note that you wll not
contest issues about field force on the basis of
their not being  Wirkmen but you wll | contest

issues only on their nerits in the sane way as you
do for other enployees. W wsh to ‘take the
opportunity also to confirmyour agreenent with us
that in regard to demnands relating to Field Force
contained in Ref. N 48 of 1956, now pending
adjudication at Delhi, you wll not contest the
issue on the basis of their not being 'Wrknmen
but you wll contest the issue on the nerits of
the denmands as you do for other enpl oyees.
Yours faithfully,
Sd/ - P. Pullat President
1st May, 1957"

A further communication ensued fromthe enpl oyer dated
May 1, 1957. It is not necessary to reproduce the whol e of
it save and except that the enployer wanted to be assured
that the wunion by its comunication dated April 24, 1957
unequi vocally intended to confirm the items of agreenent
relating to various itens of industrial disputes between the
parties as set out in its conmunication dated January 24,
1957 and further sought <clarification of the two points
rai sed by the union.

The substantial question is whether there energed a
concl uded agreenent between the parties and binding on the
parties till it is termnated according to | aw? The question
of the existence of a concluded agreenent and its validity
arises in the follow ng circunstances.

314

Shri AK. Sircar and Shri RL. Gupta were protected

wor kmen within the nmeaning of the expression in the
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Industrial Disputes Act, 1947 (' Act’ for short) and were
admttedly the office-bearers of the union and consequently
| eaders of the worknmen. The enpl oyer served a charge-sheet
on Shri A K Sircar on April 10, 1974 and on the next day, a
charge-sheet was served on Shri R L. Gupta. There followed a
disciplinary enquiry and ultimtely the services of Shr
A K Sircar and Shri R L. Gupta were termnated by the
enpl oyer. The wunion raised an industrial dispute contending
that the termnation of services of the aforenentioned two
wor kmen was illegal and invalid and the enquiry was equally
illegal and inproper and that the action of the enployer was
an act of reprisal and victimzation because of the trade-
union activities of the aforementi oned two of fice-bearers of
the union: The appropriate CGover nirent referred t he
industrial dispute to the Industrial Tribunal on July 16,
1977.

The enployer in its witten statenment inter alia
contended that Shri A-K. Sircar and Shri R L. Gupta were not
wor knmen wi'thi n® the neaning of the expression in the Act and
therefore the appropriate Governnent had no jurisdiction to
refer the dispute to the I ndustri al Tri bunal and
consequently the Industrial Tribunal had no jurisdiction to
hear and deal with the reference. It was further contended
that in a reference between the enployer and the union in
another dispute to the Industrial Tribunal in Maharashtra
State, a contention was raised by the enpl oyer that sal esman
of the enployer is not a workman within the neani ng of the
expression in the Act and this objection was upheld by the
Industrial Tribunal ‘and a petition for special |eave against
the decision of the Industrial Tribunal to the Suprene Court
was rejected on Cctober 1, 1975. It was further contended
that the services of the aforenentioned two workmen were
term nated not by way of punishnment but under the contract
of service and the disciplinary enquiry which was comenced
earlier was subsequently dropped:

The union in its counter-affidavit inter alia contended
that the enployer was estopped fromchallenging the status
of the two concerned worknen as not being worknen within the
nmeani ng of the expression in the Act on account’  of a
subsisting valid concluded agreenment between the parties
inter alia providing that the enployer will not contest the
i ssue about status of field force (which expression includes
sal esman) on the basis of their not being workmen but shall
contest the issue only on the nerits in the sane way as they

do for other enployees. It was also contended that in view
of Shri Roop
315

Chandra award the issue about existence of the agreement and
the status of salesman is res judicata and  cannot be
reopened till the agreenent remains in force and operati ve.

The rival pleadings led to the Industrial “ Tribuna

frami ng the follow ng issues:

"1) \WWhet her t he managemnent is est opped from
challenging the status of these two concerned
worknmen as "workman’ within the neaning of the
I ndustrial D sputes Act.

2) Whet her the award dated 17-11-66 of the Additiona

I ndustrial Tribunal, Delhi would operate as res
judi cata between the parties ?
3) If issue No. 1 is answered in the negative whether

the <concerned (sic) are ’'workman’ within the
neaning of the |.D. Act ?

4) What is the effect of the order dated 6-1-75
passed by the |.T. Maharashtra in reference 203 of
1973 and order dated 1.10.1975 of the Suprene
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Court in Petition for special |eave 1602 of 1975 ?
5) Whet her the reference is inconpetent and bad in
law for reasons nentioned in prel. objections

(rery, (1v), (V) and (V1) and (MIIT) 2
I ssue Nos. 1,2, 4 and 5 were directed to be heard
as prelimnary issues. On Issue No. 1, the |Industria
Tribunal held that the three comunications Ex.W2 dated
January 24, 1957, Ex. W3 dated April 24, 1957 and Ex. W4
dated May 1, 1957 did not spell out a conplete concluded
agreement between the parties on the points set out therein
but it was an i nchoate agreenent in the stage of
negoti ations and therefore the enployer was not bound to
stand by its offer made in the communication dated January
24, 1957 denying to itself the right to contest the status
of the field force including salesman as not being workman
within the nmeaning of the expression in the Act. On |ssue
No. 2, it was held that the award of Shri Roop Chandra in
|.D. No. 46 of 1966-in which it was held that there was a
concl uded 'agr eenent “bet ween the parties as disclosed in Exs.
W2, W3 & W4 and therefore the industrial dispute therein

rai sed could not be adjudicated upon at Delhi, it being an
Al -1 ndia dispute and ought to have been raised at Bonbay,
did not operate as res judivata

316

because the issue in the award was not directly and
substantially in issue in the present reference. Parties did
not advance any argument on Issues Nos. 4 and 5 and
therefore with reference to |Issue No. 4, the Tribuna
observed that the same nmay not be disposed of without
further hearing the parties -and no finding was recorded on
| ssue No. 5. The Tri bunal accordingly rejected the
prelimnary objections raised on behal f of the union and set
down the reference for further hearing. Hence this appeal by
speci al | eave by the union

At the outset, we nust record -our unhappiness on the
attitude adopted by the enployer in contending as |late as
1981 that the three communications Exs. W2, W3 and W4 did
not constitute a concluded agreenent between the parties
with respect to the points settled therein and the Tribuna
ignoing the history and repeated advantage taken by the
enpl oyer of this concluded agreenent on numerous occasi ons
accepted the contention of the enployer. I Tis therefore
necessary first to point out how from 1957 till as late as
1966 and even thereafter the enployer non-suited the union
if that is a proper term by setting up the very agreenent
whi ch now the enployer wants to wurge that it is not a
concl uded agreenent. The three inportant clauses of the
agreement energing fromthe correspondence relevant to the
present dispute are that (i) the Hi ndustan Lever Mazdoor
Sabha was recognised by the enployer as a representative
union for all sections of field force all over India in the
enpl oyment of the enployer and (ii) the union agreed to
bring all matters relating to wages/salaries and terns and
conditions of service on an All-lIndia basis and not  on
regional basis as far as field force is concerned and (iii)
that in future disputes, the enployer will not contest issue
about nenmber of the field force being workmen but shal
contest issues only on their nerits in the sanme way as the
enpl oyer would do for other enployees. Freed fromtechnica
jargon, the enployer agreed and undertook not to contest in
any industrial dispute the status of the field force as not
being workman within the neaning of the expression in the
Act and that reference, if any, would be contested on the
nerits of the industrial dispute in respect of which
reference is made to the Industrial Tribunal. The out-come
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of the agreenment would be that if a dispute of an all-India
nature in respect of the field force is raised at a regiona
I evel, founding its contention on one of the terns of the
agreement, the enployer would be in a position to get any
regi onal reference rejected on the ground that there is a
subsisting valid agreement between the parties that such
di spute of an all-India nature in respect of the field force
can be raised at Bonbay only and within the jurisdiction of
the Industrial Tribunal at Bonbay only.

317

There is no dispute between the parties that if there is an
agreement such woul d be the out-come of it. This is not only
not in dispute but it i's conceded that a settlenment was
arrived at in respect of industrial disputes between the
enpl oyer and the union-concerning the field force including
sal esman in 1957, 1959 and 1964. An avernent to this effect
is made in Paragraph 'H of the petition for special |eave
and Anx. 5 was annexed to the petition which purports to be
the settl enment dated Decenber 22, 1964. It is signed by Shri
C.J. Mahinkar, Joint Personnel Manager on behalf of the
enpl oyer and ~Shri A K. Basu, Ceneral Secretary of the union
at the relevant tine. The various industrial disputes in
respect of which settlement is arrived at were between the
enpl oyer and the workmen of the conpany who were the nmenbers
of the field force (salesnen, sales supervisors etc.)
enployed in any part' of India. This settlenment was arrived
at under the Industrial D sputes Act and was registered
according to the requirenents of the Act. This inplies that
the status of the 'salesman as being workman within the
meani ng of the expression of the Act was  not . only not
di sputed but specifically conceded and that nust obviously
be pursuant to the subsisting agreenent. This is however an
inference so it is better now to nove on to adjudication and
award by a forumwi th jurisdictionto decide the point.

The Chief Comm ssioner of Delhi referred an industria
di spute whet her workmen whose. names were set out in the
order- of reference be paid conpensation in addition to the
usual renmuneration for the period they had nmarketed Erasm c
Bl ades and what directions were necessary in this behalf.
The reference was between the - enpl oyer the ~present
respondent and the appellant union.

In this reference, the worknmen who claimed renuneration
were Del hi based sal esmen of the enployer. The enployer
appeared and contested the reference. The only inportant
contention raised on behalf of the enployer which nmust be
noti ced reads as under

"That the concerned worknen are menbers of the
field force of the conpany; that the field force unit
is a separate unit known as Field Force Unit; that they
are liable to be transferred anywhere in India; that
the Field Force Unit is controlled by Conpany’'s Head

Ofice in Bonbay, that it was agreed between the

conpany and the H ndustan Lever Mazdoor Sabha, Bonbay

that all matters relating to Field Force Unit woul d be
dealt with by both parties at Bonmbay on all-India basis
and if no settlenent is reached, the dispute
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shal |l be raised in Bonmbay in accordance with Industria
Di sputes Act; and that any settlenent or Award therein

woul d be made applicable and shall be binding on al
nmenbers of the field force all over India." (Enphasis
supplied).

The enployer also contended that in view of the
agreenment between the parties, the dispute referred to the
Industrial Tribunal regarding the field force could not be
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raised at Delhi. It was also contended that in view of the
agreenment subsisting between the parties, the enployer had
agreed not to contest the issue that its sal esman were not
wor kmen within the neaning of the expression in the Act. A
further contention was raised that the union has conmitted
breach of the agreement by raising the dispute at Del hi.

The union while conceding that there was an agreenent
between the parties as alleged by the enpl oyer contested the
i ssue by saying that the dispute was not of an all-India
nature as it was concerning only some Del hi based sal esnen
of the enployer and therefore the dispute was not covered by
the agreement.

The Industrial Tribunal (Shri Roop Chandra) on the
rival contentions of the  parties, raised the followng
i ssues:

"1 SSUES

"1) |Is there-any agreenent between the Conpany and its

wor kmen t hrough the Hindustan Lever Mazdoor Sabha

that all matters relating to nenbers of the field
force would be dealt w th by both the parties in
Bonbay on an all" India basis and that if no
settlenent is reached, the dispute would be raised
i n Bombay in accordance wth the Industria
D sputes Act ?

2) Does the said agreenent prevent the worknen in
this case fromraising the dispute in Delhi ?

3) Are the enpl oyees concerned not “worknmen’ wthin

the nmeaning of the term under the Industria
Di sputes “Act ? If so, has the ‘tribunal no
jurisdiction ?

4) Whet her worknen have committed a breach of the
agreenment all eged to have  been entered into
bet ween the nanagenent and  the union in 1957 and
if so, is the
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managenment not entitled to raise the plea that the
sal esnmen are not 'worknmen’ within the neaning of
I ndustrial Disputes Act. ?"

It would thus appear at a glance that it was the
enpl oyer who wanted the reference to be rejected on the
prelimnary objection that there was a valid -subsisting
concl uded agreenent between the parties which had a direct
bearing on the industrial dispute involved in the reference
and that because of +the agreenent and as a necessary
corollary of the agreenment the Tribunal had no jurisdiction
to entertain the dispute.

Now see the out-cone of this contention of the
enpl oyer. On Issue Nos. 1 and 2, Shri Roop Chandra as per
his award dated Novenmber 17, 1966 held that in view of Exs.
W2, W3 and W4 marked in evidence in the reference before
himas Exs. M1, M2 and M3 produced and relied upon by the
managenment that is the enployer, the Industrial Tribunal at
Del hi would have no jurisdiction to entertainit. It was
never contended by the enployer before Shri Roop Chandra
that the three documents did not end in a concluded
agreenment. On a contrary parties were ad idemthat there was
a concluded agreenent between the parties. The difference
was in their approach as to the applicability of various
cl auses of agreenent to the dispute raised in the reference
before the Tribunal. The enpl oyer contended that the dispute
was of an all-India nature and therefore could not be raised
at Delhi. The union on the other hand, contended that the
di spute was of a regional nature concerning only 16 Del h
based sal esmen of the Conpany and therefore the dispute
could not be styled as an all-India dispute.
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The Tribunal held that the dispute was of an all-India
nature, related to the duties and liabilities of all menbers
of the field force enployed all over India and it invol ved
such a mmjor issue as salary and wages. Approaching the
matter from this angle, the Tribunal further held on the
basis of the agreenent, that the dispute could only be taken
cogni zance of at Bonbay. The Tribunal was of the opinion
that the agreement was valid and did not contravene Sec. 28
of the Indian Contract Act because where the parties choose
to have the nmatter entertained in one of the two or nore
courts having jurisdiction to entertain the matter, such an
agreement does not contravene Sec. 28. The Tribunal further
held that the agreenent had the sanctity of a contract and
the parties nust be held to the contract. The Tribuna
concl uded by observing that the union was not justified in

raising
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the dispute in Delhi ~in view of its agreenent wth the

enpl oyer as evidence by the three docunments and that it is
not expedient inthe interest of ‘justice and peace and
harmony in_industry that the Tribunal shoul d adjudicate the
matter of an all-India nature. So saying the Tribuna
rejected the reference. The question is who took advantage
and benefit of the agreenent ? Unquestionably, the enpl oyer
who now decades after successfully contending before another
Tribunal that there was a valid and concluded agreenent,
wants to contend that the three docunents Exs. W1, W2 and
W3 do not spell ‘out a concluded agreenent but an inchoate
one which remmined at the stage of negotiations only. But
that is not the end of the vacillation onthe part of the
enpl oyer.

M. Pai, |earned counsel on behalf of the enployer on
the other hand contended that the union has expressly
repudi ated the agreenent and therefore, it is not open now
to the union to take recourse to the agreement. It was
submtted that if the wunion has commtted a breach of the
agreenment, if there was any, the enployer is absolved from
observing or conplying with the agreenent. To substantiate
this submission, our attention was . invited to-a reference
made by the Lt. Governor, Delhi to the Addl. Industria
Tribunal constituted for the Union Territory of Delhi, then
presided over by Shri Hans Raj for adjudication of the
foll owi ng two issues:

1. whether the deduction of |eave by the managenent
for the year 1967 is illegal and/or unjustified
and if so, to what relief are the affected worknen
entitled and what directions are necessary in this

respect ?
2. Whet her the managenent was obliged to  grant
special increment to all of its workmen. in Delh

Branch and if so, to what relief the -affected
workmen are entitled and what directions are
necessary in this respect ?"

The union filed a statement of claimand subsequently
filed an additional or amended witten statement in which
inter alia it was contended 'that the workmen of the concern
throughout India were agitated because of this nmeasure and
its wholly illegal inmplementation and the applicant Sabha
led the opposition of the scheme and the resistance of the
workmen to it.’” This avernent was relied upon to urge that
the union raised a dispute of an all-India nature at Del hi
which was the regional centre and this would inmply
intentional breach or repudiation of the agreenment. Before
we exani ne this contention
321
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it is necessary to refer to para 10 of the anended st atenent
of claimin which the union states as under
"That the binding nature of the agreenment has been
flagrantly flouted by the Managenent and the very basis
of collective bargaining for industrial peace has been
attacked. "

This would show that the union accused the enpl oyer of
breach of agreement. On the other hand, the enployer inits
witten statenent contended as under

"No claim on behalf of the enployees of the Field

Force can be taken up by Hi ndustan Lever Mazdoor Sabha,

Del hi Centre and this Hon’ bl e Tri bunal has no

jurisdiction to entertain the sane in view of an

agreenent arrived at and between the Conpany and the

H ndust an Lever Mazdoor Sabha in 1957. "

(enphasi s suppl i-ed)

It would be crystal clear-that the enployer wanted the
reference to be rejected at the threshold on the prelimnary
objection that” in view of the concluded bindi ng agreenent
bet ween. 't he parties, the di spute referred to for
adj udi cation being of an all-lndianature, the union was
precluded from raising the same at a regional |evel and the
Tribunal had no jurisdiction to entertain the same. Apart
fromthe extracted specific contention in paragraphs 5 and
6, the contention/is el aborated by the enployer and it was
specifically contended that in the award dated Nov. 17, 1966
by Shri  Roop Chandra, Addl. Industrial Tribunal, Delhi, it
was held that a valid agreenent was in existence between the
parties and no dispute pertaining to the nenbers of the
Field Force can be raised anywhere except-in the State of
Maharashtra. It was further contended that the award of Shr
Roop Chandra was confirmed by the Hi gh Court of Delhi by
summarily dismissing the Wit Petition No. 1163/67 filed by
the union against the award and -when the uni on approached
the Supreme Court in Appeal No. 42/68, the sane was rejected
thereby affirmng the exi stence and binding character of the
agreenment. These assertions by the enployer flow fromthe
pl eadi ngs. To revert to the narration, Shri Hans Raj proceed
on leave and then retired and when a new Presiding Oficer
was appointed, the reference wth one application filed by
the union to sunmon certain docunents came up before the
Tribunal. By a laconic order, unsupported by any reasoning,
the Tribunal observed that the sal esnen are not worknen and
so the docunments need not be sumoned. It was this order on
the application which was chal -
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lenged in the wit petition filed by the union. It is
difficult to appreciate what permtted the Tribunal to hold
that the salesnmen are not workmen within the neaning of the
expression in the Act and why it did not consider the
specific contention that the enployer was estopped from
raising the contention as to the status of the salesnen in
view of the binding agreenment between the parties. But for
the present purpose, it is sufficient to notice that the
enpl oyer and the union both swore by the agreenent and at
any rate the enployer never contended that there was no
concl uded agreenent between the parties covering one of the
points in the dispute nanely, the status of the menbers of
the Field Force including sal esmen.

M. Pai next turned to another round of |litigation
bet ween the parties. It appears that effective from
Septenber 6, 1966, the enployer reorganised its nmarketing
organi sation into two divisions, the Main Lines Division and
the Speciality Lines Division. The Calcutta Branch of the
enpl oyer was concerned only wth marketing. The worknen at
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Calcutta were directly affected by the reorganiszation. On a
di spute raised by the wunion, the Governnent of West Benga
referred the following dispute for adjudication to the
I ndustrial Tribuna
"I's the human rationalisation as a neasure of
econom ¢ reorgani sation of the conpany reflected
through job-integration that have either been effected
or proposed to be effected justified ?"

Pendi ng adj udi cati on of the dispute, some workmen filed
applications under Sec. 33A of the Industrial Disputes Act
before the Tribunal alleging that during the pendency of the
adjudication their service conditions had been altered
adversely and their salary for the nonth of October, 1966
had not been paid. The Tribunal granted the applications of
the worknen and t he enployer approached the Suprenme Court by
special |eave. The main reference was finally disposed of in
favour of the enployer upholding the reorganisation of
mar ket i ng organi-sati on. The uni on questioned the correctness
of this award before the Supreme Court. Both the groups of
appeal s .canme up for hearing together and the decision of
this Court is reported in Hi ndustan Lever Ltd. v. Ram Mhan
Ray & O's. This Court upheld the right of the enployer to
organi se and reorganise its work in the manner it pleases.
Accordingly the appeals filed by the union were rejected.
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The appeals filed by the enployer against. the award in
favour of the workmen in the applications-under Sec. 33A
were equally rejected by this Court hol ding that non-paynent
of wages in the circunstances of ~the case anounts to an
alteration in the conditions of service.  Frankly, this
decision sheds no light on-the point under discussion
because neither side relied upon the agreenent nor did the
agreement figure into the di spute. However, it is
interesting to note that when the nmain reference was before
the Tribunal, a prelimnary objection was raised on behalf
of the enployer to the effect that by an agreenent entered
into in January 1957 by and between the enpl oyer and union
it was agreed that all matters relating to the matters of
the outdoor nmarketing staff, to wit nenbers off the field
force can be raised at Bonbay only and as such the conpany
as well as the Sabha are bound by the aforesaid agreenent.
Therefore, not only the enployer affirned the agreenent, did
not contend that it was an inchoate one but specifically
placed that it is a concluded bi nding agreenent between the
parties.

It appears that there was one nore reference 1.D. No.
43/ 72 between the parties at Delhi. Follow ng the decision
of this Court in the case just herein discussed, the
ref erence was rejected.

M. Pai next referred to an order in Reference (1.D.)
No. 203/70 by the Industrial Tribunal Maharashtra between
the enpl oyer and the workmen-enpl oyees under it. The dermand
whi ch was referred for adjudication included revision of pay
scales with adjustnent, revision of the wage-scale of sub-
clerical grade, gratuity disturbance all owance/and settling-
in-allowance to the office staff, allowance to office staff
while on tour, acting allowance, overtinme wages, cash
al l owance and |eave travel facilities. The enpl oyer raised
nunber of prelimnary objections, one such being that
Sal esmen, Marketing Research Investigators, Market Research
Supervi sors, Sales Supervisors, Trade Marks Investigators,
Seed Buyers and Supervisors of clerical staff are not
wor kmen within the nmeaning of the expression in the Act, and
hence no industrial dispute can be raised on their behalf
and consequently the Tribunal had no jurisdiction to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 20

adj udi cate upon the sane. The uni on countered this
prelimnary objection by asserting that the contention about
the status of the aforenmentioned categories is barred by the
principle of res judicata in view of the award dated Apri
13, 1967 nmde by the 3rd Industrial Tribunal, Wst Bengal
The Tribunal rejected the contention of the union observing
that the dispute between themis not of an all-India nature
and therefore, the enployer is entitled to raise the
guesti on about the status of the work-
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men included in the aforementioned categories. This would
imply that the reference was rejected not on the ground that
there was no agreenent ‘but on the ground that the dispute
involved in the reference was not covered by the agreenent.
In the same reference,  a plea of estoppel raised on behalf
of the union to the effect that the conpany was precluded in
vi ew of the subsisting agreenent from questioning the status
of the salesmen and allied categories as workmen was
overrul ed by the Tribunal observing that Exs. W2, W3 and
W4 | eave no doubt that the enployers’ agreenent not to
di spute the status of the Field Force was only on the clear

understanding that it will be so, if dispute is raised on
all India basis. The Tribunal then observed that the dispute
admttedly was not  an all-lIndia dispute and therefore,

rejected the plea of estoppel

It is at this /stage necessary to refer to one nore
reference between the parties being|.T. No. 233/67. The
di spute referred to was a demand by the worknmen to withdraw
the reorganisation ‘integration inmposed on the  Supervisors
attached to the Sales Departnent and inpending in the case
of Field Force (Salesnmen) and other staff attached to the
Sal es, Accounts, Transport and allied departnent. This
demand was rejected by the Tribunal follow ng the decision
in H ndustan Lever Ltd. v. Ram Mohan Ray & Ors. (supra) The
rejection of the demand has no~ inpact at all on the point
under di scussi on.

Havi ng nmeti cul ously exam ned vari ous ref erences
pertaining to various industrial disputes between he parties
at different <centres in India since the agreenent in 1957,
it unquestionably emerges that the enployer till the present
ref erence never once even whispered that the agreenent was
not a concluded agreenent or that it was —an inchoate one
left hanging at the stage of negotiations. But .in the
present reference the contention raised was that the
agreenment was not a concluded agreenent because that i's how
the Tribunal has approached the problem The Tribunal has
observed in this behalf as under:

"According to the managenent the three letters do
not constitute an agreenment because in an agreenent
there should be an offer and the of fer nmust be accepted
as such. They have argued that the offer nade“in Ex. W
2 have not been accepted as such in Ex. W3
The enpl oyer which swore by the agr eement. —-and

repeatedly succeeded in getting t hr own out certain
references at the threshold on account of the agreenent, now
wants to contend that there was no
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concl uded agreenent, and ignoring the whole history, the
Tribunal falls into an error in accepting this contention

The weight of evidence not only not at all referred to by
the Tribunal but frankly wholly ignored clearly and
unm stakably | eads to one and one conclusion alone that
according to the enployer there was the concl uded agreenent
between the parties. It is a solem agreenent, the agreenent
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of which effective and whol esone advant age has been taken by
the enployer and when it now does not suit it, it in breach
of the solem agreement wants to turn round and not only
repudiate it but disown it as having never been entered
into. No Court of justice can ever permt such a thing to be
done.

M. Pai, however, raised a very technical contention
that the prelimnary objection raised by the union that the
enpl oyer is estopped from questioning the status of the
sal esmen or nenbers of the Field Force being not worknen
within the nmeaning of the expression in the Act nust be
rejected either on the principle of issue of estoppel or
prom ssory estoppel and neither of the three contentions is
avail able to the union notw thstanding the fact whether the
agreenment exists or stands repudiated and therefore, the
Tribunal was justified in rejecting the contention of the
union. M. Pai in support of the subm ssion urged that at no
time as the status of the sal esnmen as not bei ng workmen or
ot herwi se ‘'was ~ ever-directly and substantially in issue in
earlier references, the issue cannot be rejected on the
ground of res judicata andat any rate there was no deci sion
on this issue and therefore the principle of issue estoppe
cannot preclude the enployer fromraising the contention.
M. Ramanmurthi, on- the other hand, contended that it is not
the contention of 'the‘union that the issue about the status
of the salesnmen is res judicata but what is res judicata is
the exi stence and binding character of the agreenent which
was directly and substantially in issue between the parties
in the award given by Shri Roop Chandra and in various other
awar ds.

In order to appreciate rival contentions it is
necessary to focus attention on the issues franmed by
I ndustrial Tribunal presided over by Shri Roop Chandra in I.
D. No. 46 of 1966. These issues have been extracted earlier
The nost inportant issue was Issue No.~ 1 about the existence
of a binding agreenent between the parties which would
preclude the enployer from ever ‘questioning the status of

the salesmen till the agreenent remains subsisting and til
it is termnated. The issue was: 'is there any agreenent
bet ween t he company and
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its workmen covering inter alia the question about the
status of salesnmen? And the answer was: 'there is such a
val id and subsi sting agreenent and that position was adopted
by none other than the enployer and the enpl oyer succeeded
in getting the reference thrown-out at the threshold on the
ground that in view of the subsisting valid agreenent
between the parties, the union was estopped fromraising a
dispute of an all-India nature at a regional level and it
can only be raised at Bonbay and therefore, the Industria
Tri bunal at Del hi had no jurisdiction to entertain the sane.
Even if the technical principle of res judicata is inmported
in the field of industrial adjudication, the issue about the
exi stence of an agreenent was substantially and directly in
i ssue between the parties in the earlier proceedi ngs and was
decided in the affirmative that there exists such an
agreenment. In the reference fromwhich the present appea
arises, the enployer contended that there is no such
concl uded agreenent as pleaded by the union, and therefore,
the issue that arises is: whether there is such an agreenent
as pl eaded on behalf of the union. But that was the specific
issue in Reference |I.D. No. 46 of 1966 between the sane
parties. To that extent, one can say that unless change of
circunstances are established, the issue would be res
judicata. But we consider it inappropriate to usher in this
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technical concept of res judicata pervading the field of
civil justice into the field of industrial arbitration. The
apprehension was voiced by this Court in Shahdara (Del hi)
Saharanpur Light Railway Co. Ltd. v. Shahdara (Delhi)
Sahar anpur Railway Wrkers Union (1) when it said that it is
doubt ful whether the principles analogous to res judicata
can properly be applied to industrial adjudication. W are
not unaware of the |legal position that principle of res
judi cata was invoked and applied by this Court in Worknmen of
Straw Board Manufacturing Co. Ltd. v. Ms. Straw Board
Manuf acturing Co. Ltd.(2) One can safely say that principle
anal ogous to res judicata can be availed of to scuttle any

attenpt at rai sing industrial di sputes repeatedly in
defiance of operative settlenents and awards. But this
hi ghly technical concept of  civil justice may be kept in
preci se confined limts in the field of industria

arbitration which nmust as far as possible be kept free from
such technicalities which thwart resolution of industria

di sputes. ‘W however proceed on the assunption that an
i ndustrial dispute may be rejected on the principle
anal ogous-to res judicata. The matter however may be | ooked
at from a slightly different angle. The concept of
conpul sory adj udi cati on of i ndustri al di sput es was
statutorily ushered in with a viewto providing a forum
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and compelling the parties to resort to the forum for
arbitration so as to avoid confrontation and dislocation in
i ndustry. A devel oping country likelndia can ill-afford
dislocation in industrial production. Peace and harnony in
i ndustry and wuninterrupted production being the demands of
the time, it was considered wise to armthe Government with
power to conpel the parties to resort to arbitration and as
a necessary corollary to avoid confrontation and trial of
strength which were considered wasteful from national and
public interest point of view A welfare State can ill-
afford to |ook askance at industrial unrest and industria

di sputes. (See Dahyabhai Ranchhoddas Shah v. Jayantila

Mohanl al (1). The Act did not confer till the introduction of
Chapters V-A and V-B, any special benefits or enforceable
benefits on the worknen. The Act was designed to provide a
sel f-contai ned Code to conpel the parties to resort to
industrial arbitration for the resolution of existing or
apprehended di sputes w thout prescribing statutory norns for
varied and variegated industrial relation norns so that the
forums, created for resolution of disputes may remain
unhanmpered by any statutory control and devise rationa

norms keeping passe wth inproved industrial  relations
reflecting and i nbibing soci oeconomic justice. If this is
the underlying object behind enactment of the Act the Court
by interpretative process nust strive to reduce the field of
conflict and expand the area of agreement and “show its
preference for wuphol ding agreenents sanctified by rmutuality
and consensus in larger public interest, nanely to eschew
industrial strife, confrontation and consequent wastage.

The parties in this case entered into a solem
agreenment. It is not for a nonment suggested that the
agreenment has been term nated. The only argument put forward
on behalf of the enployer was that the union has repudi ated
the agreement by raising disputes of an all-India nature at
a regional level and thereby conmtted breach of the
agreenment. This contention is entirely without nerits. \Wat
has happened is that the union raised certain disputes which
according to the union were of a regional nature and which
it was not estopped fromraising in the teeth of the terns
of the binding agreement between the parties. On the other
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hand t he enpl oyer contended that the disputes so raised were
of an all-India nature. Both sides swore by the agreenent
the difference in approach being whether the dispute was of
an all-India nature or of regional nature. The energing
situation would be that neither the wunion repudiated the
agreement nor the enployer and till the present dispute,
both swore by the agreenent. The divergence in
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the approach was as to the interpretation the coverage, the
ambit and the width of the agreenment. Both the parties swore
by the agreement but differed in their approach and
interpretation and the forumnamely the Industrial Tribuna
consistently upheld at the instance of the enployer that
there was a binding valid agreenent subsisting between the
parties forbidding theunion fromraising a dispute of an

all-India nature at~ the regional Ilevel and succeeded in
getting the reference thrown out at the threshold on the
ground that the dispute was of ‘an all-India nature and not
of a 'regional level as contended by the wunion. This

constitutes adherence to agreenent, perfornmance of the
agreenment, inplenentation of the agreenent and bei ng bound
by the agreenent. This conduct in no sense can be said to
constitute repudi ati on of agreenent by the union. Unilatera
repudi ati on of an agreement, as contended by M. Pai, does
not result in termnation of a solemm agreenent because the
wrongful repudiation can be corrected by  enforcement of
agreenment through ' machinery provided by the statute. And
that is what the ‘enployer has succeeded in achieving. The
enpl oyer relying on the agreement got a number’ of references
rejected on the prelimnary objection founded on the
agreenent. The enployer cannot therefore be heard to say
that the attenpted repudiation by the union, if any, pernts
the enpl oyer to di sown the sane when it suits it. Unilatera
repudi ati on is di stinct from termnation and an
agreement/settlement remains in force and binding till
termnated and does not cone to an end by wunilatera
repudiation. But it nmust be made <clear that there is no
substance in the contention of M. Pai that the / union
repudi ated the agreenent. |f thus the enpl oyer swore by the
agreement relied wupon it and successfully —contested the
claimof the union it cannot now be permitted to back out
fromsuch solem agreenment and apart fromthe technicality
of the i ssue being res judicata or issue estoppel

i ndustrial peace and harnony good behaviour ~and fair
relation with worknmen estopes the enployer from either
repudi ati ng the agreenment or contending that the agreenent
was not a concluded agreenent but an inchoate one. In this
connection we may profitably refer to Wstern India Mtch
Co. v. Their Workmen(1l) wherein this Court observed as
under :

“I't is not out of place to nention.-in this
connection that on sone previ ous occasions the
management itself has treated these categories as
workmen within the neaning of the UP. Industrial
Di sputes Act. The nanagenent’s contention that
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the Tribunal has erred in thinking that the inspectors,

sal esnmen and retail sal esnen are worknen nust therefore

be rejected.”

Sane view was adopted in Alum nium Factory Wrker’s
Union v. Indian Alumnium Co Ltd.(1) In that case certain
correspondence which passed before and after the awards
between the parties was referred to. This correspondence
showed that the appellant/union and the staff association of
the conpany fully accepted the principle that Supervisors
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woul d no |longer be regarded as worknmen and that Supervisors
had resigned from nenbership of the workmen unions. These
avernents in the correspondence regarding the status of the
Supervi si on being not workmen was held binding between the
parties and both the Industrial Tribunal and this Court
declined to examine the contention about the status on
merits If the union can be held bound to such an inferred
agreenment from correspondence, the enployer conceding the
status or to be precise conceding not to contest the status
of salesmen would equally be binding on the enployer. It
woul d thus appear that the enployer managenent was held
bound not by any specific agreement but an agreenent spelt-
out of its conduct in Western India Match Co. case and
assertions in correspondence in India Al unmnium Co. case
treating certain categories of the worknmen as worknen or not
as worknen or not as worknmen respectively within the meaning
of the expressionin the Act ~then at a later stage the
enpl oyer and the wunion respectively were estopped from
contending to the contrary. The case before us is nuch
stronger in  that there is a concluded binding agreenent
between the parties neither repudiated nor terminated til
today which provides that the enployer on its part will not
contest the status of the nenbership of the Field Force
i ncluding the salesnen enployed by the  Conpany as wor knen
within the neaning of ~ the expression in the Act. Therefore
the Tribunal conmitted a serious error -apparent on recorded
in holding that there was no concl uded agreenent between the
parties as enmerging fromExs. W2, W3 and W4.

The Tribunal negatived the contention of the union that
the enpl oyer was estopped fromchal |l engi ng the status of the
worknmen al so on the ground that there can be no estoppe
against the statute W nust confess that even M. Pai did
not appear to be very enthusiastic to support the finding of
the Tribunal that even if there is a binding agreenent
between the parties and therefore the enploye is estopped
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fromquestioning the status of salesmen as being worknen, it
cannot be availed of by the wunion because there can be no
estoppel against a statute. W find it very difficult not
only to wunderstand but to appreciate the approach and the
finding of the Tribunal in this behalf. There is no
statutory provision that a status of a person invoking the
jurisdiction of the Tribunal nust be adjudicated upon
notw t hstandi ng that no contention to that effect is raised.
No statutory provision was brought to our notice which would
be rendered nugatory or ineffective if the Status of worknan
is not questioned. Nor it can be said that the enpl oyer has
contracted out of the benefits of a statute. Wether a
particular person is a workman or not depends upon factua
matrix. Workman is defined in Sec. 2(S) of the Act. The
ingredients and the incidents of the definition when
satisfied. the person satisfying the same wuld be a
wor kman. Negatively, if someone fails to satisfy one or
ot her ingredient or incident of the definition he may not be
held to be workman w thin the neaning of the expression in
the Act. There is no provision in the Act which obliges the
I ndustrial Tribunal or other foruns set up under the Act to
decide even in the absence of a contention from the
enpl oyer, a prelimnary issue whether the person who has
invoked its jurisdictionis a workman or not. There is no
such obligation cast statutorily on the Tribunal. If the
enpl oyer does not arise contain about the status of the
wor kman appr oachi ng the Tribunal the Tribunal has no
obligation to decide the status of the person whether he is
a workman or not. Conversely if the enployer agrees not to
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guestion the status in future it would only inply that such
a contention would not only be not raised but if raised it
woul d not be pressed and if pressed should be negatived in
vi ew of the binding agreenent. The resultant situation would
be that the Tribunal mnust proceed on the assunption that no
such contention is raised and required to be adjudicated
upon. If the contention is not raised the Tribunal is under
no obligation suo notu or on its owmn to raise and decide
such a contention to cloth itself wth jurisdiction to
adj udi cate upon the dispute. The Tribunal derives its
jurisdiction by the order of reference and not on the
determ nation of a jurisdictional fact which it rmust of
necessity decide to acquire jurisdiction. Therefor the
Tribunal was clearly in error in holding that the contention
convassed on behalf of ~ the union would pernit it to raise
est oppel against a statute. Undoubtedly it 1is true that
there can be no estoppel against the |law of the land. If a
party i.s estopped by doing a thing which it is under a | ega
disability to performor forbearing to do sonmething which it
is his duty to do the result woul d be an enl argenent of the
contractual or other rights allowed by law or their
alteration. The
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Court enforces the performance of statutory duty and
declines to interfere for the assistance of persons who

seek its aid to relieve them against the express statutory
provision. Approving the dicta in Maddison- v. Al derson(l)
this Court observed in K Ramadas ~Shenoy wv. The Chief
Oficers, Town Muinicipal Council, Udipi and Os., (2) that an
excess of statutory power ~could not be validated by
acqui escence in or by the operation of estoppel. Is that the
situation here? The Tribunal observed that notw thstanding
the fact that the enployer has agreed to recogni se the union
as representative of the Field Force including the salesmnen,
agreement between the parties cannot override the statute
and if therefore Shri A K Basu Jis not workman under the
Act, the agreenment between the Union and the enpl oyer cannot
confer on the Tribunal any " jurisdiction to ‘give any
relief to him under the Act. The Tribunal ~conpletely
msdirected itself when it assumed and arrogated to itself

t he obligatory duty in the absence of an inpermssible
contention, to raise one and proceeded to adjudicate upon
notw t hstanding the fact if the agreenent i s subsisting no

such contention can be raised and if raised has to be
ignored as an irrelevant pleading. In this connection, it
may be recalled that when a reference is made under Sec. 10
of the Act, Rule 10-B of the Industrial Disputes (Central)
Rul es, 1957 obliges the workman involved in the reference to
file with the Tribunal a statenment of demands relating only
to the issues as are included in the order of reference and
simul taneously serve a copy of the sane to the enployer.
Sub-rul e(2) enjoins the enployer wthin two weeks of the
receipt of the statenment of claimto file its rejoinder and
si mul taneously serve a copy of the sane on the worknan.
Odinarily, the Tribunal after ascertaining on what issue
the parties are at variance raises issues to focus attention
on points in dispute. In industrial adjudication , issues
are of two types: (i) those referred by the Governnent for
adj udi cation and set out in the order for reference and (ii)
incidental issues which are sometines the issues of |aw or
i ssues of mxed |aw and fact. The Tribunal may as well frane
prelimnary issues if the point on which the parties are at
variance, as reflected in the prelimnary issue, would go to
the root of the mtter. But the Tribunal cannot trave
beyond the pleadings and arrogate to itself the power to
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rai se issues which the parties to the reference are
precluded or prohibited fromraising; to wit if the enpl oyer
does not question the status of the worknen, the Tribuna
cannot suo notu raise the issue and proceed to adjudicate
upon the same and throw out
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the reference on the sole ground that the concerned workman
was not a workman wthin the neaning of the expression of
the Act. And it is not obligatory upon the enployer
necessarily to raise the contention that the concerned
workman was not a workman within the meaning of the
expression under the Act. Therefore, the Tribunal was wholly
in error in holding that if the contention of the union were
to prevail, the well Jlaidrule of no estoppel against a
statute woul d be viol ated.

Havi ng exani ned all the dinmensions of the matter, it is
crystal clear and- is indisputably established that the
agreement relied upon by the union is a valid subsisting
agreenment. It ~is in force. It  is neither repudiated nor
termnated. 1t is binding upon both the parties. Once the
agreement -is held to be binding, the enployer is estopped
from contendi ng that the worknen involved in the dispute who
were sal esmen were not worknen within the neaning of the
expression under the Act. Therefore, the Tribunal was in
error in undertaking to exam ne that contention and answer
it. That part of the order/award of the Tribunal is
unsust ai nabl e and nust be quashed and set aside.

We accordingly,  direct the Tribunal to proceed to
determ ne the dispute on nmerits without concerning itself
with the consideration of the question whether the concerned
wor knmen were workmen wiithin the neani ng -~ of the expression
under the Act. This appeal accordingly succeeds and the
award of the Tribunal to the extent indicated herein is
guashed and set aside and the natter is renmtted to the
Industrial Tribunal with a ‘direction to proceed further in
the light of the observations made in this judgnment. The

respondent shall pay to the appellant costs quantified at
Rs. 3, 000.
N. V. K. Appeal al'l owed.
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